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The suprene court consolidated four ballot title review
proceedi ngs that all involved a proposed initiative concerning
background checks at gun shows. The court held: (1) the Board
had jurisdiction to set the titles and summary and to correct two
clerical mstakes; (2) the Initiative contained only one subject;
(3) the titles and summary were not m sl eading; and (4) the
fiscal inpact statenent was adequate. The court also held that
the Board did not have jurisdiction to consider the notion for
rehearing in No. 00SA166 because the notion was filed after other
petitioners had filed petitions for review in the suprene court.

The court therefore affirnmed the Board' s acti on.



SUPREME COURT, STATE OF COLORADO
No. OO0SA147 July 3, 2000

I N THE MATTER OF THE TI TLE, BALLOT TI TLE AND
SUBM SSI ON CLAUSE, AND SUMVARY FOR 1999- 2000
#255,
Petitioner,
W LLI AM BERNARD HERPI N, JR.,

V.
JOHN F. HEAD and ARNCLD GROSSMAN, Respondent s,
and

W LLI AM HOBBS, ALAN d LBERT and
CHARLES W PI KE, Titl e Board.

Origi nal Proceedi ng
Pursuant to § 1-40-107(2), 1 CR S. (1999)

EN BANC ACTI ON AFFI RMED

Janes O. Bardwel |
Denver, Col orado

Attorney for Petitioner

| ssacson, Rosenbaum Wods & Levy, P.C.
Mark G G ueskin
Edward T. Raney

Denver, Col orado

Attorneys for Respondents

Ken Sal azar, Attorney General
Maurice G Knaizer, Deputy Attorney Ceneral
State Services Section
Denver, Col orado

Attorneys for Title Board
[ Cont i nued]



SUPREME COURT, STATE OF COLORADO
No. OO0SA151 July 3, 2000

IN THE MATTER OF THE TI TLE, BALLOT TI TLE AND
SUBM SSI ON CLAUSE, AND SUMVARY FOR 1999- 2000 #255,

BARRY WAGONER, Petitioner,
V.

JOHN F. HEAD and ARNCLD GROSSMAN, Respondent s,
and

W LLI AM HOBBS, ALAN G LBERT and
CHARLES W PI KE, Titl e Board.

Origi nal Proceeding
Pursuant to § 1-40-107(2), 1 CR S. (1999)

EN BANC ACTI ON AFFI RMED

Hall & Evans, L.L.C
Al an Epstein
Hugo Teuf el

Denver, Col orado

Attorneys for Petitioner

| ssacson, Rosenbaum Wods & Levy, P.C.
Mark G G ueskin
Edward T. Raney

Denver, Col orado

Attorneys for Respondents

Ken Sal azar, Attorney General
Maurice G Knaizer, Deputy Attorney GCeneral
State Services Section
Denver, Col orado
Attorneys for Title Board [ Cont i nued]



SUPREME COURT, STATE OF COLORADO
No. OO0SA152 July 3, 2000

I N THE MATTER OF THE TI TLE, BALLOT TI TLE AND
SUBM SSI ON CLAUSE, AND SUMVARY FOR 1999- 2000
#255,
Petitioners,
ARl ARVSTRONG and DEBRA COCLLI NS,

V.
JOHN F. HEAD and ARNCLD GROSSMAN, Respondent s,
and

W LLI AM HOBBS, ALAN G LBERT and
CHARLES W PI KE, Titl e Board.

Original Proceeding
Pursuant to 8 1-40-107(2), 1 C R S. (1999)

EN BANC ACTI ON AFFI RVED

Paul G ant
Engl ewood, Col orado

Attorney for Petitioners

| ssacson, Rosenbaum W ods & Levy, P.C
Mark G G ueskin
Edward T. Raney

Denver, Col orado

Attorneys for Respondents

Ken Sal azar, Attorney General
Maurice G Knaizer, Deputy Attorney Ceneral
State Services Section
Denver, Col orado

Attorneys for Title Board
[ Cont i nued]



SUPREME COURT, STATE OF COLORADO
No. OOSAl66 July 3, 2000

IN THE MATTER OF THE TI TLE, BALLOT TI TLE AND
SUBM SSI ON CLAUSE, AND SUWARY FOR 1999- 2000 #255,

Al MEE RATHBURN, Petiti oner,
V.

JOHN F. HEAD and ARNCLD GROSSMAN, Respondent s,
and

W LLI AM HOBBS, ALAN G LBERT and
CHARLES W PI KE, Titl e Board.

Origi nal Proceedi ng
Pursuant to 8 1-40-107(2), 1 C R S. (1999

EN BANC ACTI ON AFFI RVED

Barry K. Arrington
Arrington & Rouse, P.C.
Denver, Col orado

Attorney for Petitioners

| ssacson, Rosenbaum Wods & Levy, P.C
Mark G G ueskin
Edward T. Raney

Denver, Col orado

Attorneys for Respondents

Ken Sal azar, Attorney GCeneral
Maurice G Knaizer, Deputy Attorney Ceneral
State Services Section
Denver, Col orado

Attorneys for Title Board
PER CURI AM



We have consolidated four ballot title review proceedi ngs
that all relate to a proposed initiative concerning background
checks at gun shows. The petitioners are registered electors who
brought these original proceedings pursuant to section
1-40-107(2), 1 CRS. (1999), to review the actions taken by the
initiative title setting board (the “Board”) in fixing the title,
ballot title and subm ssion clause (“titles”), and sunmary
(collectively, “titles and sunmary")® for Initiative 1900-00 #255
(the “Initiative”).?

On March 24, 2000, the proponents of the Initiative, John F
Head and Arnold Grossnman, filed a draft of the Initiative with
the Secretary of State’s Ofice. The Initiative proposed to add
a new article 26.1 to title 12 of the Col orado Revi sed Statutes,
consi sting of sections 12-26.1-101 to -108. Proposed article
26.1 is entitled “Background Checks — Gun Shows.” The Initiative
was set on the Board s agenda for hearing on April 5, 2000. On
April 5, over the objections of petitioners Barry Wagoner, Ari
Armstrong, and Debra Collins, the Board set the Initiative's
titles and summary. On April 10, the petitioner in No. 00SA147,
WlliamBernard Herpin, filed a pro se notion for rehearing.
Petitioner Wagoner (No. 00SA151), and petitioners Arnstrong and
Collins (No. 00SA152) filed notions for rehearing on April 12.
The Board heard the notions for rehearing on April 19, 2000, and

! The Board' s titles and summary for the Initiative are
attached as Appendix A to this opinion.

2 The text of proposed initiative 1999-00 #255 is attached
as Appendi x B.



granted the notions in part and denied themin part. After the
other petitioners had filed their petitions for reviewin this
court, petitioner A nmee Rathburn (No. 00SA166) filed her notion
for rehearing on April 26. The Board denied Rathburn’s notion
for rehearing on May 3, 2000, concluding that it did not have
jurisdiction to hear the notion, but, in the alternative, if it
did have jurisdiction, it denied the notion on the nerits.

These four review proceedi ngs rai se numerous procedural and
substantive issues. The issues can be grouped in four main
categories: procedural issues relating to the Board’s
jurisdiction to set and anend the titles and summary; whether the
Initiative contains a single subject; whether the titles and
summary that the Board has set reflect the true intent of the
Initiative or whether it is msleading; and whether the fiscal
| npact statenent contained in the sunmary i s adequate. W
conclude that the Board had jurisdiction to set the titles and
sumary and to correct two clerical mistakes; the Initiative
contains but a single subject; the titles and sumary are not
m sl eadi ng; and the fiscal inpact statement is adequate. The
final issue is whether the Board had jurisdiction to consider

Rat hburn’s notion for rehearing. W conclude that it did not.



. Procedural |ssues
A.  The Noon Deadli ne
Petitioner Wagoner and petitioners Arnstrong and Collins
assert that section 1-40-106(3)(a), 1 CR S. (1999), precluded
the Board fromsetting the titles and summary at its April 5,
2000, neeting because the office of state planning and budgeting
(OSPB) did not file its fiscal inpact statenment by noon on the
Friday before the neeting. Wagoner asserts that the evidence at
the hearing revealed that the OSPB submitted two versions of its
report regarding fiscal information on Friday, March 31, after
t he noon deadl i ne; one apparently at 12:05 p.m, and the other, a
repl acenent report that corrected a calculation error in the
previ ous version, at about 3:15 p.m The petitioners claimthat
under the plain | anguage of section 1-40-106(3)(a), the Board
could not hold a hearing on the Initiative until its next
neeti ng, Wednesday, April 19, 2000.
The petitioners therefore read the Friday noon deadline as
jurisdictional. At all tinmes relevant to this proceeding,?
section 1-40-106(3)(a), 1 C R S. (1999), provided:

(3)(a) The title board shall prepare a clear, concise
summary of the proposed | aw or constitutiona

anmendnent. The sunmary shall be true and inpartial and
shall not be an argunent, nor likely to create
prejudi ce, either for or against the neasure. The
title board may request assistance in the preparation
of the summary fromthe |l egislative council and, if, in

3 After the titles and sunmary were set in this case, the
general assenbly repealed the requirenent that the Board set
a summary, including the fiscal inpact statenment. See ch.
339, sec. 1, § 1-40-106, 2000 Colo. Sess. Laws



the opinion of the title board, the proposed | aw or
constitutional anendnment will have a fiscal inpact on
the state or any of its political subdivisions, shal
request assistance in such matter fromthe office of
state planning and budgeting or the departnent of |ocal
affairs. Wen the title board requests fiscal inpact
information fromthe office of state planning and
budgeting or the departnent of local affairs, the
fiscal inpact information shall be filed with the
secretary of state by 12 noon on the Friday before the
neeting of the title board at which the draft is to be
considered. The legislative council, the office of
state planni ng and budgeting, and the departnent of

| ocal affairs shall furnish any assistance requested,
and the summary shall include an estimate of any such
fiscal inpact, together with an expl anation thereof.

(emphasi s added.) The petitioners also assert that forner
section 1-40-106(3)(a) nust be read “in pari materia” with
section 1-40-106(1), which contains simlar filing deadline
| anguage. Section 1-40-106(1), 1 C R S. (1999) provides:

(1) For ballot issues, beginning with the first

subm ssion of a draft after an election, the secretary
of state shall convene a title board consisting of the
secretary of state, the attorney general, and the
director of the office of |egislative |egal services or
the director's designee. The title board, by majority
vote, shall proceed to designate and fix a proper fair
title for each proposed | aw or constitutional

anmendnent, together with a subm ssion clause, at public
nmeetings to be held at 2 p.m on the first and third
Wednesdays of each nmonth in which a draft or a notion
for reconsideration has been submtted to the secretary
of state. To be considered at such neeting, a draft
shall be submtted to the secretary of state no |ater
than 3 p.m on the twelfth day before the neeting at
which the draft is to be considered by the title board.
The first neeting of the title board shall be held no
sooner than the first Wednesday in Decenber after an

el ection, and the last neeting shall be held no | ater
than the third Wednesday in May in the year in which
the measure is to be voted on.




(enmphasi s added.) Wthout citing any authority, \Wgoner asserts
that section 1-40-106(1) has been held to be jurisdictional. Cf.

In re Proposed Initiated Constitutional Anend. Concerning The

"Fair Treatnent 11", 877 P.2d 329, 333 (Colo. 1994) (holding that

t he twel ve-day notice requirenent of section 1-40-106(1) refers
to a draft of the text of the proposed neasure, not the titles
and summary; section 106(1) was not violated when the proponents
subm tted a proposed anendnent to the titles and summary on the
day of the hearing).

The respective deadlines contained in sections 1-40-106(1)

and 1-40-106(3)(a) nmust be viewed in the context of the people’s

fundamental constitutional right of initiative. “The right of
initiative and referendum |ike the right to vote, is a
fundamental right under the Col orado Constitution.” Loonan V.

Woodl ey, 882 P.2d 1380, 1383 (Colo. 1994). W have held that the
“constitutional and statutory provisions governing the initiative
process should be liberally construed so that the constitutional
right reserved to the people may be facilitated and not hanpered
by either technical statutory provisions or technical
construction thereof, further than is necessary to fairly guard
agai nst fraud and m stake in the exercise by the people of this

constitutional right.”” Fabec v. Beck, 922 P.2d 330, 341 (Col o.

1996) (quoting Loonan, 882 P.2d at 1384; sone internal quotation
marks omtted). Unlike the twelfth-day deadline contained in
section 1-40-106(1), which is entirely within the power of the
proponents thenselves to neet, the noon Friday deadline is the

responsibility of the staff of the OSPB and departnent of |ocal



affairs (“DOLA"). |If section 1-40-106(3)(a) were consi dered
jurisdictional, the staff of a governnent agency woul d have the
power to delay progress on an initiative sinply by retaining the
requested fiscal information until a few m nutes after noon on
the Friday before the schedul ed hearing. This would be
inconsistent with the exercise of the constitutional right of the
initiative.

W approved a departure fromthe tineline established for

t he subm ssion of fiscal inpact information in In re Second

Initiated Constitutional Amendnent Respecting the R ghts of the

Public to Uninterrupted Service by Public Enployees of 1980, 200

Col 0. 141, 145, 613 P.2d 867, 869-70 (1980). In that case, the
Board was considering the proposed initiative on the |ast day for
heari ngs provided by statute when it realized it had not
requested fiscal inpact information. The Board continued the
hearing to the next day on the request of one of the proponents,
consi dered the comrents of the DOLA, and fixed the summary the
day after the statutory deadline. W held that the Board
substantially conplied with the statute:

The purpose of the statutory tinme table for
nmeetings of the Board is to assure that the titles,
subni ssion cl ause, and sunmary of an initiated neasure
are considered pronptly by the Board well in advance of
the date by which the signed petitions nust be filed
with the Secretary of State. Here, the hearing was
begun and substantially conpleted on the statutorily
required date. A continuance to the next day in order
to conmply fully with other statutory requirenments does
not frustrate the purpose of the statute. W believe
that to invalidate this initiative on the basis of such
m nimal delay would be contrary to the spirit of the

10



Col orado Constitution providing the right of
initiative. The Colorado Constitution, as well as the
statutes which inplenent it, nmust be liberally
construed so as not to unduly limt or curtail the
initiative rights of the people.

Id. at 145-46, 613 P.2d at 870 (enphasis added; footnotes
omtted). W therefore agreed with the Board and the proponents
that substantial conpliance is the standard by which to judge
conpliance with section 1-40-106(3)(a):

In determ ning whether initiative proponents have

achi eved substantial conpliance, we nust consider (1)

t he extent of nonconpliance, (2) the purpose of the
appl i cabl e provi sion and whet her that purpose is
substantially achi eved despite the all eged
nonconpl i ance, and (3) whether there was a good-faith
effort to conply or whether nonconpliance is based on a
consci ous decision to mslead the el ectorate.

Fabec, 922 P.2d at 341; see also In re Proposed Initiated

Constitutional Amend. "1996-3", 917 P.2d 1274, 1276 (Colo. 1996).

In this case, any nonconpliance was mnimal. The first letter
fromthe OSPB arrived just five mnutes past noon. The purposes
of the statute were substantially achieved; the Board received
and was able to consider the OSPB's fiscal information
sufficiently in advance of the hearing for the information to be
used. None of the petitioners have alleged that they were
injured in any way by the delay, nor could they. WAagoner was
certainly not prejudiced because he had the opportunity to
chal l enge the sufficiency of the fiscal inpact statenment at the
April 19 rehearing, and the Board changed the fiscal inpact

statenent in response to his objections.

11



Finally, there was no evidence of any intent to m slead any
voter. The OSPB s good faith was denonstrated by the tine that
the first letter was received, which was only five m nutes past
noon, and by the agency’ s concern about correcting the first
version, resulting in the second transm ssion at about 3:15 or
3:25 p.m To invalidate the Board' s actions because of such a
m nor, technical violation of the statute would i nperm ssibly
infringe on the fundanental right of initiative. Accordingly, we
conclude that there was substantial conpliance in this case, and
the Board had the power to set the titles and summary at the
April 5 hearing.*

B. The Correction of the Summary
On May 11, 2000, the Board filed a corrected summary wth

this court. The corrected sunmary renoved two transcription

4 \WWgoner clains that in the past the Board concl uded t hat

it could not set titles because the OSPB or the DOLA did not
submt their reports on tinme. He has attached a transcri pt
of a hearing on a proposed neasure before the Board on Apri
1, 1998, in which he asserts that this occurred. According
to Wagoner, the Board's failure to followits own precedent
was arbitrary and capricious. However, the Board was not
bound by its previous decisions regarding jurisdiction. The
provi sions of the Adm nistrative Procedure Act do not apply
to the Board. See In re Proposed Arend. Entitled
"WA T ER", 831 P.2d 1301, 1305-06 (Colo. 1992). There is
t herefore no reason why the Board, |ike a court, could not
correct its own practice.

Wagoner al so argues that because the statutory
provision originally contained no noon deadline, but then
was anended to provide such a deadline, this indicates the
general assenbly’s intent to make the deadline
jurisdictional. But this argunent proves too nmuch. The
statute has recently been anended to del ete the requirenent
of a fiscal inpact statenent altogether, including any
deadl i ne. Under WAagoner’s reasoning, this would prove that
t he deadl i ne was not jurisdictional.

12



errors. First, it deleted the word “equal” between the word
“full” and “inplenmentation” in the eighth paragraph of the
summary. The second correction occurred in the sunmary’s second
to | ast paragraph; the Board deleted the word “the” between “for”
and “continuation.” Wagoner asserts that these changes were void
because the Board | ost jurisdiction when the petitioners filed

their petitions for review. Cting Colorado State Board of

Medi cal Exami ners v. Lopez-Samayoa, 887 P.2d 8, 14 (Colo. 1994),

Wagoner clains that it is a well-settled principle of
adm nistrative law that the filing of a notice of appeal for
judicial review divests an agency of jurisdiction over a matter.

However, Lopez-Samayoa recogni zes an exception to the general

rule that a notice of appeal divests a |ower court of
jurisdiction where “the proceedi ngs do not involve a challenge to
the propriety of the judgnment.” 1d. at 15. The May 11 changes
were purely clerical corrections. W note that CR C P. 60(a)
provi des:

(a) Clerical Mistakes. Cerical m stakes in judgnents, orders,
or other parts of the record and errors therein arising
from oversight or om ssion nmay be corrected by the
court at any tinme of its own initiative or on the
notion of any party and after such notice, if any, as
the court orders. During the pendency of an appeal
such m stakes may be so corrected before the case is
docketed in the appellate court, and thereafter while
the appeal is pending may be so corrected with | eave of
t he appellate court.

(emphasis added.) While CR C P. 60(a) does not apply directly
to proceedi ngs before the Board, we believe that the sane

principle is involved. “As long as the appellate court has not

13



expressly or inplicitly ruled on the issue, the district court
has not transgressed any jurisdictional boundaries by anending [a
j udgenent to correct a clerical mstake under Fed. R CGv. P.

60(a)] after an appeal has been taken.” Panama Processes, S. A

v. Cities Serv. Co., 789 F.2d 991, 994 (2d Cir. 1986). The
petitioners do not allege that the Board s May 11 subm ssion did
anyt hing other than correct two clerical mstakes. W conclude
that the Board did not intrude on our jurisdiction when it nade
the corrections. W therefore reject the petitioner’s
contenti on.
C. Rathburn’s Mtion for Rehearing

Following the April 19 rehearing, the Board reset the titles
and summary to reflect the one-tinme cost of a web-based conputer
interface and to indicate that state and | ocal costs for |aw
enforcement and incarceration were indeterm nate. Rathburn filed
a notion for rehearing on April 26, asserting that: the Board
shoul d not have anmended the summary to include the web-based
interface cost and to state that |aw enforcenent costs were
i ndeterminate. According to Rathburn’s notion, the Board shoul d
have asked for further financial information fromthe OSPB and
DCOLA before concluding that the cost was indetermnate. 1In
addition, the Board should have checked with the departnent of
public safety and the Col orado Bureau of Investigation (“CBl”) to

det erm ne whet her the web-based conputer interface would be

14



appropriate and necessary to carry out the Initiative s purposes.
The Board heard Rathburn’s notion for rehearing on May 3, 2000,
and denied it on the grounds that it was without jurisdiction to
hear it and that, even if it had jurisdiction, the notion would
be denied on its nerits.

The Board points out that sone of the petitioners had filed
their petitions for reviewin this court by April 25, the day
bef ore Rat hburn's notion for rehearing, and thus the Board did
not have jurisdiction to hear the notion.®> W agree with the
Board that, once the petitioners had filed their petitions for
review with this court, the Board lost jurisdiction to nake

substanti ve changes to the titles and sunmmary. See Lopez-

Samayoa, 887 P.2d at 14-15. Rathburn’s notion for rehearing

rai sed i ssues regarding the fiscal inpact statenent that other
petitioners have raised in these review proceedi ngs. Thus,
granting Rathburn’s notion for rehearing woul d have required the
Board to nake substantive changes to the summary after the case
was in this court. This would inpermssibly intrude on our

jurisdiction over the case. The Board properly refused to

> Qur records indicate that the petition for reviewin No.
00SA147 (Herpin) was filed on April 24; in No. 00SAl51
(Wagoner) on April 25, and in No. 00SA152 (Arnstrong and
Collins) on April 26.

15



consi der Rathburn’s notion for rehearing.® W wll therefore not
consi der Rat hburn’s substantive objections to the summary.
[1. Single-Subject Requirenent

Petitioner Herpin and petitioners Arnmstrong and Col lins
al | ege that the Board should not have set the titles and summary
because the Initiative contains multiple subjects, which is
prohi bited by the Col orado Constitution. Article V, section
1(5.5) states:

No neasure shall be proposed by petition containing nore than
one subject, which shall be clearly expressed inits

title; but if any subject shall be enbraced in any

measure whi ch shall not be expressed in the title, such
neasure shall be void only as to so nuch thereof as

shall not be so expressed. |If a nmeasure contains nore

t han one subject, such that a ballot title cannot be

fixed that clearly expresses a single subject, no title

shal | be set and the nmeasure shall not be submtted to

the people for adoption or rejection at the polls.

Colo. Const. art. V, 8 1(5.5); see also 1-40-106.5, 1 C.R S.
(1999) (addressing the constitutional single-subject

requirenent). In In re Proposed Initiative for 1999-2000 #25,

974 P.2d 458, 460-63 (Colo. 1999), we explained the origins and

hi story of the single-subject requirenment. A proposed initiative

® This resolution makes it unnecessary for us to address the
I ssue we |eft open in In re 1999-2000 No. 219, No. 00SA6,
2000 W. 431584, at *3 (Colo. Apr. 24, 2000). |In that case,
we held that section 1-40-107 permtted an objector to bring
only one notion for a rehearing to challenge the titles set
by the Board. W did not address the situation where the
objector files a second notion for rehearing to chall enge
the reset titles. See id. Wen the objector filed his
notion for rehearing, no petition for review was pendi ng,
and thus that case did not present the jurisdictional issue
i nvol ved in this case.
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violates this requirement when it “relate[s] to nore than one

subject and . . . has at least two distinct and separate purposes
whi ch are not dependent upon or connected with each other.” [In
re Proposed Initiative "Public Rights In Waters 11", 898 P.2d

1076, 1078-79 (Colo. 1995). However, a proposed neasure that
“tends to effect or to carry out one general objective or purpose

presents only one subject.” 1n re 1999-2000 #25, 974 P.2d at

463. The proposed neasure in this case easily passes these
tests, and contains only a single subject.

We agree with the proponents that the Initiative' s single
subject is the inplenmentation of background checks at gun shows.
To achieve this end, the Initiative requires background checks as
a condition to transfer a firearmat a gun show, provides that a
i censed gun deal er request that such checks be conducted by the
CBl; authorizes the |icensed gun dealer to charge a maxi num fee
so that she can be conpensated for requesting the check; requires
that the licensed gun deal er keep records of the checks mnade;
sets forth notice requirenents to be posted at gun shows; defines
some of the terns involved in the neasure; inposes penalties for
viol ations of the neasure; and requires that the general assenbly
makes funds avail able for the nmeasure to be inplenented. The
nmere fact that the Initiative contains detailed provisions for
its inplenentation does not nmean that it contains nmultiple
subjects. “An initiative with a single, distinct purpose does not
vi ol ate the single-subject requirenment sinply because it spells

out details relating to its inplenmentation. As long as the

17



procedures specified have a necessary and proper relationship to
t he substance of the initiative, they are not a separate

subject.” In re 1997-1998 No. 74, 962 P.2d 927, 929 (Col o.

1998).

W will exam ne the petitioners’ objections in order.

Herpin asserts that the Initiative will in fact ban gun sal es by
unlicensed persons at gun shows altogether. According to Herpin,
federal |aw requires persons engaged in the business of selling
firearns to obtain a federal firearns |license, and to obtain
government approval prior to transfer. The Initiative requires

t hat background checks be perforned by the CBI, who will contact
the National Instant Crim nal Background Check System Herpin
poi nts out that persons not engaged in the business of selling
firearns are excluded from federal |icensing and background check
requi renents. The Initiative also requires a |icensed gun deal er
to be present at the gun show and to request the background check
for an unlicensed person who is transferring the firearm but
Herpin clainms that this is prohibited by federal |aw. He asserts
that no |icensed gun dealer will risk violating federal |aw, and
t hus no such transfers will occur.

The Iimted nature of our review prevents us fromreaching
this contention, however. In determ ning whether a proposed
nmeasure contains nore than one subject, we may not interpret its
| anguage or predict its application if it is adopted. See In re

1997-98 # 64, 960 P.2d 1192, 1197 (Colo. 1998); cf. In re Branch

18



Banking lnitiative, 200 Colo. 85, 90, 612 P.2d 96, 99 (1980)

(uphol di ng Board’ s decision not to include the proposed
initiative's possible conflict with federal banking |aw).
Herpin’s second argunent is that, because of its mandatory
appropriation provision, the Initiative cuts state spending in
ot her, unspecified areas, and that this has been held to be a
second, unrelated subject. Specifically, he relies on our

decision in In re 1997-98 No. 84, 961 P.2d 456, 460 (Col o. 1998),

where we sai d:

Initiative # 84 and Initiative # 85 still contain nore
than one subject. First, the initiatives provide for
tax cuts. Second, the initiatives inpose mandatory
reductions in state spending on state prograns. These
two subjects are distinct and have separate purposes.
While requiring the state to replace affected | ocal
revenue in itself sufficiently relates to a tax cut,
requiring the state separately to reduce its spending
on state progranms is not "dependent upon and clearly
related" to the tax cut.

In re 1997-98 No. 84 is distinguishable, however. The two

subj ects there were (1) tax cuts and (2) reductions in state
spending that were unrelated to the tax cuts. See id. In this
case, the appropriations are directly related to the purpose of
the Initiative, because, without it, the CBI and other agencies
may not conduct the background checks. In addition, as the
proponents point out, the requirenment that the general assenbly
appropriate funds for the inplenmentation of the Initiative does

not mandate reduction of funding for any other state program

19



Petitioners Arnmstrong and Collins contend that the
requi renents involving the |icensed gun dealers may be ill egal,
and that this sonehow creates a second subject. W rejected this
argunment above. They also claimthat the Initiative’s limt on
the fee that |licensed gun deal ers may charge for a background
check may conflict with federal law. This |eads themto concl ude
t hat because the Initiative “deals with matters that appear in
Col orado and federal statutes, as well as the Code of Federal
regul ations” it involves nore than one subject. According to
Arnmstrong and Collins, the limt on background fees “cannot have
any necessary connection to an initiative seeking to ‘close the
| oophol e’ on private sales.”

However, the fact that the provisions of a neasure may
affect nore than one other statutory provision does not itself
mean that the neasure contains nultiple subjects. The Initiative
authorizes a licensed gun deal er who conducts a background check
at a gun show to charge a fee for her services. Allow ng persons
to charge such a fee relates directly to nmaki ng such background
checks practical and nore likely that they will be perfornmed. It
is not a second unconnected subject. W conclude, as did the
Board, that the Initiative contains a single subject.

1. Titles and Summary
The petitioners allege that the titles and the summary are

m sl eadi ng and do not correctly and fairly express the
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Initiative's true intent and nmeaning. Section 1-40-106(3)(b), 1
C.R S. (1999) provides:

(b) I'n setting atitle, the title board shal
consider the public confusion that m ght be caused by

m sl eading titles and shall, whenever practicable,
avoid titles for which the general understanding of the
effect of a “yes” or “no” vote will be unclear. The

title for the proposed |law or constitutional anmendnent,
which shall correctly and fairly express the true
intent and neaning thereof, together with the ball ot
title, subm ssion clause, and sunmary, shall be
conpleted within two weeks after the first neeting of
the title board. . . . Ballot titles shall be brief,
shall not conflict with those selected for any petition
previously filed for the sanme el ection, and shall be in
the formof a question which may be answered "yes" (to
vote in favor of the proposed |aw or constitutional
anendnent) or "no" (to vote against the proposed | aw or
constitutional anmendment) and which shall unanbi guously
state the principle of the provision sought to be
added, anended, or repeal ed.

(enmphasi s added.) The standards that we use when we reviewthe
titles and summary are well settled. As we said inlInre

Proposed Ballot Initiative on Parental R ghts, 913 P.2d 1127

(Colo. 1996), “In reviewing the actions of the Board, we grant

"great deference to the board's broad discretion in the exercise

of its drafting authority.’”” [d. at 1131. (quoting In re
Proposed Initiative Concerning “State Personnel Sys.”, 691 P.2d
1121, 1125 (Colo. 1984)). It is not our function to rewite the

titles and summary to achi eve the best possible statenment of the

proposed neasure’s intent. See Inre Mneral Prod. Tax
Initiative, 644 P.2d 20, 25 (Colo. 1982). W wll reverse the
Board's action in setting the titles only when the | anguage

chosen is clearly msleading. See Inre “State Personnel Sys."
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691 P.2d at 1125. Moreover, the summary is “not intended to
fully educate people on all aspects of the proposed law, and it
need not set out in detail every aspect of the initiative." 1In

re Proposed |Initiative Under the Designation "Tax Reform, 797

P.2d 1283, 1289 (Col 0. 1990).

Al'l of the petitioners claimthat the Board' s titles and
sumary are msleading for nany reasons. In an attenpt to make
the petitioners’ objections and our anal ysis understandable, we
address their objections in order.

A, Herpin

Herpin first clainms that the titles do not reflect the true
intent of the Initiative because they do not define “gun show.”
According to Herpin, this was error because “gun show as it is
used in the Initiative is broader (it “enconpasses virtually any
pl ace where firearns transactions mght occur”) than its
traditional neaning (“events put on by pronoters who charge both
an adm ssion fee and a fee to persons selling firearns”). The
sumary contains a definition of “gun show,” however. The titles
are not required to include definitions of terns unless the terns
“adopt a new or controversial |egal standard which woul d be of
significance to all concerned” with the Initiative. lnre

Proposed El ection Reform Anend., 852 P.2d 28, 34 (Colo. 1993).

Section 1-40-106(3)(b) requires ballot titles to be brief. The
Board was within its discretion when it defined “gun show in the

sunmmary but not the titles.
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In his answer brief, Herpin also alleges that the definition
of “gun show vendor” in the titles and summary is inconplete and
omts parts of the definition found in the Initiative. The
titles and summary define “a ‘gun show vendor’ as any person who
exhibits, offers for sale, or transfers a firearmat a gun show. ”

Section 12-26.1-106(5) of the Initiative states: “ @Qun show
vendor’ neans any person who exhibits, sells, offers for sale,
transfers, or exchanges, any firearmat a gun show, regardless of
whet her the person arranges with a gun show pronoter for a fixed
| ocation fromwhich to exhibit, sell, offer for sale, transfer

or exchange any firearm” |In order to satisfy the requirenent of
brevity, the Board condensed the definition of “gun show vendor”
inthe titles. The definition they retained is not clearly

m sl eadi ng and thus was within their discretion in setting the

titles. See Inre “State Personnel Sys.", 691 P.2d at 1125.

Herpin al so conplains that the titles and sunmary are
m sl eadi ng because they do not define “firearm” although, in his
view, the Initiative defines the termin the broadest possible
way. He asserts that while the Initiative excludes antique
firearnms from background checks, these firearns would still be
used to define a gun show.

The proponents contend that “firearni is not a new or
technical term They also point out that the definition of
“firearnf is taken verbatimfromsection 18-1-901(3)(h), 6 CR S.

(1997) (provisions applicable to offenses generally). 1In
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response, Herpin points out that “firearni is defined in two
additional provisions of the state statutes: section
12-26-101(1)(a), 4 CR'S. (1999) (regulating firearns deal ers),
and section 30-15-301(1), 9 CR S. (1999) (prohibiting the

di scharge of firearns in unincorporated areas). The three
definitions are simlar, however. 1In this case, the Board was
within its discretion when it declined to define “firearnf in the
titles and summary.

Herpin’s next objection is that nothing in the titles and
summary nentions that the Initiative requires a background check
on sales of firearnms by unlicensed persons to |licensed gun
deal ers, which is the opposite of current federal law. This
m sconcei ves the purpose of the titles and summary. The titles
and summary are intended to alert the electorate to the salient
characteristics of the proposed neasure. They are not intended
to address every concei vabl e hypothetical effect the Initiative

may have if adopted by the electorate. See Tax Reform 797 P.2d

at 1289. As the proponents point out, the shorter version in the
titles is adequate because (1) the commonly understood neani ng of
“transfers” includes both “sells” and “exchanges,” and the
sumary includes both “sells” and “exchanges” in the definition
of gun show vendor; and (2) the om ssion of “fixed |ocation” from
the definition in the titles and sunmary i s unnecessary — the
titles and summary reflect the “essential concept.” <. Inre

Proposed Initiative on Water Rights, 877 P.2d 321, 327 (Colo.
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1994) (om ssion of “strong” from*“strong public trust doctrine”
in titles although phrase was contained in initiative itself was
not error; the termwas not defined in the initiative and voters
woul d be informed of the “essential concept” of the proposed
anmendnent) .
B. \Wagoner

Wagoner clainms that the titles and sunmary fail to
adequately and fairly state the true intent of the Initiative,
whi ch, according to him is to regulate noncommercial firearm
sales. “In reading the proposed initiative in pari materia with
state and federal |aws covering the sane subject nmatter, the true
intent of the proposed initiative [to regul ate noncommerci al
sales] is readily apparent.” Wagoner asserts that the titles and
summary should reflect this. Further, the “ballot |anguage is
fal se and m sl eadi ng because it erroneously presents that there
are currently no background checks conducted at gun shows.”

However, as the proponents indicate, the titles and sumary
state that the background check applies to all “prospective
transferees if any part of the transaction occurs at a gun show.”
The Initiative states, “If any part of a firearmtransaction
t akes place at a gun show, no firearmshall be transferred unl ess
a background check has been obtained by a |icensed gun dealer.”
§ 12-26.1-101(3). The titles and summuary therefore track the
Initiative; all sales — conmmercial and noncommercial —are

included in the Initiative’'s sweep. Thus, the titles are not
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m sl eadi ng. Nor are they m sl eadi ng because they do not refer to
the Initiative's possible interplay with existing state and

federal laws. See In re Branch Banking Initiative, 200 Col o. at

90, 612 P.2d at 99 (uphol ding Board s decision not to include the
proposed initiative' s possible conflict with federal banking
| aw) .
C. Arnstrong and Collins

Arnmstrong and Collins list a nunber of terns they say should
ei ther have been defined in the titles and summary, or are
defined wongly in the titles. The first is “gun show vendor,”
whi ch we have al ready held was not defined msleadingly in the
titles and summary.

They al so object that the titles and summary do not define
“gun show pronoter.” They claimthat the comobnsense neani ng of
“pronmoter” conflicts with the definition in the Initiative since
a pronoter would not automatically include a person who nmanages
or operates an event. W disagree. The titles and summary
outline the pronoter’s responsibilities under the Initiative — to
arrange for the presence of a licensed gun deal er and to post
notice of the background check requirenent. This was sufficient.

Armstrong and Col lins next challenge the Board' s deci sions
not to define “background check” and “prospective firearns
transferees,” neither of which is defined in the Initiative.
However, the Board is not usually required to define a termthat

is undefined in the proposed neasure. See |In re Proposed
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Initiative “1996-6", 917 P.2d 1277, 1281-82 (Col o. 1996) (“We

hel d that the phrase "strong public trust doctrine need not be
defined in the title or subm ssion clause since it was undefined

inthe initiative itself, In re Proposed |lnitiative on Water

Ri ghts, 877 P.2d at 327, just as ‘public trust doctrine’ is not
defined in the present Initiative. However, while the Board
coul d have stated that the phrase was undefined, its failure to

do so is not fatal.”); In re Proposed Initiative on Water Ri ghts,

877 P.2d at 327 (omtting “strong” from “strong public trust
doctrine” in titles was not error even though phrase was
contained in the initiative itself; the termwas not defined in
the initiative and voters would be infornmed of the “essenti al
concept” of the proposed anendnent).

According to the petitioners, “prospective firearns
transferees” is not a termof everyday usage, and is not easily
under st ood except by lawers. But, as the respondents point out,
it is drawn directly fromthe Initiative, which does not further

define the term See In re Proposed |Initiative on Water Ri ghts,

877 P.2d at 327. It was not error to not define the termin the
titles.

Arnmstrong and Collins contend that the titles hide the fact
that |icensed gun deal ers who obtain the background checks wil|
be required to keep records of the checks, and that this results
fromthe Board' s failure to refer to other state statutes in the

titles and summary that contain the record-keeping requirenents.
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However, the Board is not required to explain the relationship
between the Initiative and other statutes or constitutional

provisions. See In re Proposed Ballot Initiative on Parental

Rights, 913 P.2d at 1132.

Finally, the petitioners allege that the titles are
confusi ng because they state that the Initiative would prohibit
transfer of a firearmif a background check has not been obtai ned
by a licensed gun dealer, when, in fact, the neasure would
prohi bit such a transfer if the background check was not obtai ned
and the CBI did not approve the transfer. As we have stressed
above, the General Assenbly has directed that the titles be
brief. The titles and summary are not required to address every
provi sion of a proposed neasure. |In this case, however, any
anbiguity is cured by the summary, which states: “The neasure
provi des that a gun show vendor, prior to the transfer or
attenpted transfer of a firearmat a gun show, shall require a

background check on the prospective transferee and approval of

the transfer fromthe Col orado Bureau of |nvestigation.”

(enphasi s added.) The Board was well within its discretion when
It chose to place the requirenent of CBI approval in the sumary
rather than the titles.
V. Fiscal Inpact Statenent
The final issue we nust address is whether the fiscal inpact
information in the Board's summary i s adequate. Petitioner

Wagoner and petitioners Arnstrong and Collins claimthat it is
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not. They all assert that the Board erred when it stated that
sonme costs were indeterm nate, rather than obtaining specific
fiscal information fromthe OSPB and the DOLA. The chall enged
part of the fiscal inpact statenent in the summary states: “In
addition to these costs, it is likely that there would be state
and | ocal costs for |aw enforcenent and incarceration, but the
amount of such costs is indetermnate.”

We described the purposes of the fiscal inpact statenment in

In re Petition on School Finance, 875 P.2d 207, 211-12 (Col o.

1994) :

The purpose of including a fiscal inpact statenent
in the sunmary is to informthe el ectorate of the
fiscal inplications of the proposed neasure. The Board
has discretion in exercising its judgnment regardi ng how
to best conmmunicate that a proposed neasure will have a
fiscal inpact on governnent w thout creating prejudice
for or against the proposed neasure. A separate
expl anation of the fiscal inpact of a neasure is not
requi red when the fiscal inpact cannot be determ ned
due to the variabl es invol ved.

(citations omtted); see also In re Proposed lnitiated

Constitutional Anend. Concerning Unsafe Wrkplace Env't, 830 P.2d

1031, 1035 (Colo. 1992) (“[A] definitive fiscal inpact statenent
is not required where, due to the variables or uncertainties
inherent in the particular issue, the fiscal inpact cannot
reasonably be determned fromthe materials submtted to the
Board. ).

In this case, the petitioners did not provide any fiscal
data to the Board indicating how many viol ati ons of the

Initiative could be expected, or an estimate of |aw enforcenent
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costs associated with the Initiative, other than an estinmate of
the daily cost of housing an offender. On the other hand,
Wagoner hinsel f introduced evidence at the hearing that the costs
of | aw enforcenent woul d be indeterm nate. He presented “The
State Conditional Fiscal Inpact for S.C. R 00-009” (which he
asserts was substantially simlar to the Initiative) to the
Board. This docunent was prepared by the Legislative Counci
Staff, and it states at page 3:

| f approved by the voters, the bill will create a class
1 m sdeneanor and woul d have a fiscal inpact on | ocal
government due to the possible increase in county court
filings for m sdeneanor offenses and the associ ated
county jail sentences. According to a 1993 report from
the State Auditor’s Ofice, the average daily cost to
house an offender in a county jail is $54. Because the
sentencing court has the discretion to inpose a fine, a
jail sentence, or both, the inpact upon |ocal
governments is unknown at this tine.

(enphasi s added.) Thus, Wagoner’s own evi dence established that
the Board was well within its discretion to conclude that the | aw
enforcement costs of the Initiative were indeterm nate. The
Board is not limted by the estimtes provided by the OSPB and
the DOLA; it can look at all of the evidence of costs before it.

See In re No. 25A Concerning Housing Unit Constr. Limts, 954

P.2d 1063, 1066 (Col o. 1998) (“However, section 1-40-106(3)(a)
does not limt the Board to information submtted by the
departnment of |ocal affairs or the office of state planning and
budgeting in fornulating a fiscal inpact statenment.”). W
conclude that the Board properly found | aw enforcenent costs were

i ndet erm nate because of the variables and uncertainties
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involved. See In re Casino Gaming lnitiative, 649 P.2d 303, 307

(Col 0. 1982) (declining to require the Board to request cost
estimates fromlocal officials, including | aw enforcenent
officials, on the costs of gamng in certain counties since
“responses fromcounty officials would not elimnate the
vari abl es which nade the fiscal inpact indetermnate.”).’

Wagoner al so states that the Legislative Council Staff’s
cost estimates for S.C.R 00-009 were different fromthe OSPB s
estimates. In response, the Board took the information in
relation to a web-based conputer site and added it to the OSPB' s
estimates. Wagoner clainms that the Board shoul d have either
listed the two alternative estinmates or requested nore anal ysis
from OSPB to reconcile the differences.

First, the Board is not required to accept at face val ue the

information provided to it. See In re Proposed Initiative "1997-

98 # 10", 943 P.2d 897, 900 (Colo. 1997). Second, the Board
coul d have properly concluded there would be no point in asking
the OSPB to reconcile the two estimates because the OSPB had
al ready conpared the two projections, and the deputy director of

the OSPB stated at the April 19 rehearing that its cost estinates

” \Wagoner clains that paragraph 7 of the summary contradicts its
| ast paragraph. Paragraph 7 states, “The Departnent of Local
Affairs has determned that there would be no fiscal inpact on

| ocal governnents in Colorado resulting frominpl enmentation of
the neasure.” The |ast paragraph indicates that the Board
believes that “it is likely that there would be state and | ocal
costs for |aw enforcement and incarceration, but the anmount of
such costs is indetermnate.” These statenments do not contradi ct
one another. Paragraph 7 reflects DOLA s position; the | ast
paragraph is the Board' s view of |aw enforcenent costs.
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woul d not be revised even given the Legislative Council’s
esti mat e.

Finally, Armstrong and Collins conpl ain about information
submtted for the first tinme at the rehearing fromthe deputy
director of the OSPB and a representative of the departnent of
public safety. But the Board nmay take evidence at the hearing
fromany interested party, not just the objectors. There was no
error. W conclude that the fiscal inpact statenment contained in
the Board’ s summary was adequat e.

V.

Accordingly, we affirmthe action of the board in setting the
titles and summary. In No. 00SA166, we affirmthe action of the

Board in denying petitioner Rathburn’s notion for rehearing.
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Appendi x A

Ballot Title Setting Board

Proposed Initiative “1999-2000 #255”

The title as designated and fixed by the Board is as follows:

AN AMENDVENT TO THE COLORADO REVI SED STATUTES CONCERNI NG A
REQUI REMENT THAT BACKGROUND CHECKS BE CONDUCTED ON PROSPECTI VE
FI REARMS TRANSFEREES | F ANY PART OF THE TRANSACTI ON OCCURS AT A
GUN SHOW AND I N CONNECTI ON THEREW TH, DI RECTI NG THAT A GUN SHOW
VENDOR REQUI RE A BACKGROUND CHECK ON A PROSPECTI VE TRANSFEREE AND
OBTAI N APPROVAL OF THE TRANSFER FROM THE COLORADO BUREAU OF
I NVESTI GATI ON; DEFI NI NG A “GUN SHOW VENDOR’ AS ANY PERSON VWHO
EXH BI TS, OFFERS FOR SALE, OR TRANSFERS A FI REARM AT A GUN SHOW
REQUI RI NG GUN SHOW PROMOTERS TO ARRANGE FOR THE SERVI CES OF
FEDERALLY LI CENSED GUN DEALERS TO OBTAI N BACKGROUND CHECKS AT GUN
SHOWS; PROHI Bl TI NG THE TRANSFER OF A FI REARM | F A BACKGROUND
CHECK HAS NOT BEEN OBTAI NED BY A FEDERALLY LI CENSED GUN DEALER
REQUI RI NG RECORD KEEPI NG AND RETENTI ON BY FEDERALLY LI CENSED GUN
DEALERS VWHO OBTAI N BACKGROUND CHECKS; PERM TTI NG FEDERALLY
LI CENSED GUN DEALERS TO CHARGE A FEE OF UP TO TEN DOLLARS FOR
CONDUCTI NG EACH BACKGROUND CHECK AT GUN SHOWS;, REQUI RI NG GUN SHOW
PROMOTERS TO PROM NENTLY POST NOTI CE OF THE BACKGROUND CHECK
REQUI REMENT; ESTABLI SHI NG CRI M NAL PENALTI ES FOR VI OLATI ONS OF
THESE REQUI REMENTS; EXEMPTI NG TRANSFERS OF CERTAI N ANTI QUE
FI REARMS, RELICS, AND CURI OS FROM THE BACKGROUND CHECK
REQUI REMENT; AND REQUI RI NG THE APPROPRI ATI ON OF FUNDS NECESSARY
TO | MPLEMENT THE MEASURE

The ballot title and subm ssion clause as designhated and fixed by
the board is as foll ows:

SHALL THERE BE AN AMENDMVENT TO THE COLORADO REVI SED STATUTES
CONCERNI NG A REQUI REMENT THAT BACKGROUND CHECKS BE CONDUCTED ON
PROSPECTI VE FI REARM5S TRANSFEREES | F ANY PART OF THE TRANSACTI ON
OCCURS AT A GUN SHOW AND I N CONNECTI ON THEREW TH, DI RECTI NG THAT
A GUN SHOW VENDOR REQUI RE A BACKGROUND CHECK ON A PROSPECTI VE
TRANSFEREE AND OBTAI N APPROVAL OF THE TRANSFER FROM THE COLORADO
BUREAU OF | NVESTI GATI ON; DEFI NI NG A “GUN SHOW VENDOR® AS ANY
PERSON WHO EXHI BI TS, OFFERS FOR SALE, OR TRANSFERS A FI REARM AT A
GUN SHOW REQUI RI NG GUN SHOW PROMOTERS TO ARRANGE FOR THE
SERVI CES OF FEDERALLY LI CENSED GUN DEALERS TO OBTAI N BACKGROUND
CHECKS AT GUN SHOWS; PROH BI TI NG THE TRANSFER OF A FIREARM | F A
BACKGROUND CHECK HAS NOT BEEN OBTAI NED BY A FEDERALLY LI CENSED

! Background Checks — Gun Shows
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GUN DEALER; REQUI RI NG RECORD KEEPI NG AND RETENTI ON BY FEDERALLY
LI CENSED GUN DEALERS VWHO OBTAI N BACKGROUND CHECKS; PERM TTI NG
FEDERALLY LI CENSED GUN DEALERS TO CHARCE A FEE OF UP TO TEN
DOLLARS FOR CONDUCTI NG EACH BACKGROUND CHECK AT GUN SHOWS;
REQUI RI NG GUN SHOW PROMOTERS TO PROM NENTLY POST NOTI CE OF THE
BACKGROUND CHECK REQUI REMENT; ESTABLI SHI NG CRI M NAL PENALTI ES FOR
VI CLATI ONS OF THESE REQUI REMENTS; EXEMPTI NG TRANSFERS OF CERTAI N
ANTI QUE FI REARMS, RELICS, AND CURI OS FROM THE BACKGROUND CHECK
REQUI REMENT; AND REQUI RI NG THE APPROPRI ATI ON OF FUNDS NECESSARY
TO | MPLEMENT THE MEASURE?

The summary prepared by the Board is as foll ows:

This nmeasure creates a new article to title 12, Col orado
Revi sed Statutes, regarding requirenents for crimnal background
checks of prospective firearnms transferees at gun shows. The
nmeasure defines “gun show’ to nean the entire prem ses at which
(a) 25 or nore firearns are offered or exhibited for sale,
transfer, or exchange; or (b) not |ess than three gun show
vendors exhibit, sell, offer for sale, transfer, or exchange
firearns.

The measure provides that a gun show vendor, prior to the
transfer or attenpted transfer of a firearmat a gun show, shal
requi re a background check on the prospective transferee and
approval of the transfer fromthe Col orado Bureau of
| nvestigation. The neasure requires a gun show pronoter to
arrange for the services of one or nore federally licensed gun
deal ers to obtain background checks at a gun show. The neasure
prohibits the transfer of a firearm if any part of the
transaction occurred at a gun shoe, where a background check has
not been obtained by a federally lIicensed gun dealer. The
measure nmakes it a class 1 m sdeneanor for a person to violate
t hese provi sions.

The neasure requires record keeping by a federally licensed
gun deal er and retention of such records, and nmakes it a class 1
m sdeneanor to give false information in connection with the
maki ng of such records. The neasure permts a federally |icensed
gun dealer to charge a fee not to exceed $10 for conducting a
background check at a gun show

The neasure requires a gun show pronoter to prom nently post
notice of the requirenment of conducting background checks at the
gun show. The neasure requires the executive director of the
departnent of public safety or his or her designee to prescribe a
formto be used in posting notice of the background check
requi renent. The neasure nmakes it a class 1 m sdeneanor for a
person to violate these provisions.
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The neasure exenpts the transfer of certain antique firearns
and relics and curios fromthe background check requirenents of

the article. The neasure defines “collection,” firearm” “gun
show,” gun show pronoter,” “gun show vendor,” and “licensed gun
deal er.”

The neasure requires the General Assenbly to appropriate
funds necessary to inplenent the new article. The neasure woul d
take effect March 31, 2001.

The Departnent of Local Affairs has determi ned that there
woul d be no fiscal inpact on |ocal governnents in Col orado
resulting frominplenentation of the neasure.

The O fice of State Pl anning and Budgeting has det erm ned
that inplenentation of the nmeasure would require a General Fund
appropriation of between $357,383 and $494,211 for the first
fiscal year of full 2 inplenentation, which would include:

10 to 15 additional tenporary enpl oyees;

2 to 3 additional full-tinme enployees for appeals from
deni ed purchases;

additional |eased space; and

addi ti onal conmputer and capital expenses for 12 to 18
enpl oyees.

There may be an additional cost for a web-based conputer
interface in the anobunt of approximtely $578, 060.

The O fice of State Pl anning and Budgeti ng has determ ned
that inplenmentation of the nmeasure would require a CGeneral Fund
appropriation of between $297,416 and $411, 227 for the subsequent
fiscal year, which would include:

10 to 15 tenporary enpl oyees;

2 to 3 full-tinme enpl oyees for appeals from deni ed
pur chases; and

| eased space.

There may be an additional cost of $31,500 for [® continuation of
t he web-based computer interface.

[(2On May 11, 2000, the Board filed a corrected sunmary with
this court. The corrected sunmary deleted two transcription
errors: it deleted the word “equal” between the word “full”
and “inplenmentation” in the eighth paragraph of the summary.
The second corrected error occurred in the summary’s second
to | ast paragraph. See note [3] bel ow

(3] The Board del eted the word “the” between “for” and
“continuation.”
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In addition to these costs, it is likely that there woul d be
state and | ocal costs for |aw enforcenent and i ncarcerati on, but
t he ampbunt of such costs is indetern nate.

Hearing April 5, 2000:

At the request of proponent, technical correction allowed in text
of measure to change the last subsection of section 12-26.1-101
from “(d)” to “(4)7”;

Single subject approved, staff draft amended,; titles and summary
set.

Hearing adjourned 7:05 p. m

Hearing April 19, 2000:

Motion for Rehearing submitted by William Bernard Herpin, Jr.,
denied.

Motion for Rehearing submtted by Ari Arnstrong and Debra Collins
granted in part to the extent that titles were nodified, and
denied in all other respects.

Motion for Rehearing submtted by Barry Wagoner granted in part
to the extent that summary was nodified in response to grounds
stated in paragraphs 5, 30, 31, and 32 of the Mdtion, and denied
with respect to all other grounds.

Titles and summary amended.

Hearing adjourned 3:58 p. m

Hearing May 3, 2000:

Motion for Rehearing submitted by Aimee L. Rathburn denied on
grounds that Board lacked jurisdiction and that, even if it had
jurisdiction, Motion would be denied on its merits.

Hearing adjourned 6:48 p. m
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Appendi x B
Be it enacted by the People of the State of Col orado:
Title 12 of the Colorado Revised Statutes is anended by the
addition of a new article, to read:
ARTICLE 26.1
BACKGROUND CHECKS - GUN SHOWS

12-26.1-101. Background checks at gun shows - penalty. (1)
Bef ore a gun show vendor transfers or attenpts to transfer a
firearmat a gun show, he or she shall

(a) require that a background check, in accordance with
section 24-33.5-424, C R S., be conducted of the
prospective transferee; and

(b) obtain approval of a transfer fromthe Col orado
Bureau of Investigation after a background check has
been requested by a |licensed gun deal er, in accordance
with section 24-33.5-424, C.R S.

(2) A gun show pronoter shall arrange for the services of one or
nore |icensed gun dealers on the prem ses of the gun show to
obtain the background checks required by this article.

(3) If any part of a firearmtransaction takes place at a gun
show, no firearmshall be transferred unless a background check
has been obtained by a |licensed gun deal er.

(4) Any person violating the provisions of this section commts a
Class 1 m sdeneanor and shall be punished as provided in section
18-1-106, C R S.

12-26.1-102. Records - Penalty. (1) A licensed gun deal er who
obt ai ns a background check on a prospective transferee shal
record the transfer, as provided in section 12-26-102, C R S.,
and retain the records, as provided in section 12-26-103, C R S.,
in the sane manner as when conducting a sale, rental, or exchange
at retail.

(2) Any individual who gives false information in connection

with the maki ng of such records commts a Cass 1 m sdeneanor and
shal | be punished as provided in section 18-1-106, C. R S.
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12-26.1-103. Fees imposed by licensed gun dealers. For each
background check conducted at a gun show, a |icensed gun deal er
may charge a fee not to exceed ten doll ars.

12-26.1-104. Posted notice - penalty. A gun show pronoter shal
post prominently a notice, in a formto be prescribed by the
executive director of the departnent of public safety or his or
her designee, setting forth the requirenent for a background
check as provided in this article.

(2) Any person violating the provisions of this section commts
a Cass 1 m sdenmeanor and shall be punished as provided in
section 18-1-106, C R S.

12-26.1-105. Exemption. The provisions of this article shal

not apply to the transfer of an antique firearm as defined in 18
U S. C sec. 921(a)(16), as amended, or a curio or relic, as
defined in 27 CF. R sec. 178.11, as anended.

12-26.1-106. Definitions. As used in this article, unless the
context otherw se requires:

(1) “Collection” neans a trade, barter, or in-kind exchange for
one or nore firearns.

(2) “Firearnf means any handgun, automatic, revolver, pistol,
rifle, shotgun, or other instrunent or device capable or intended
to be capable of discharging bullets, cartridges, or other

expl osi ve char ges.

(3) “@un show’ neans the entire prem ses provided for an event
or function, including but not limted to parking areas for the
event or function, that is sponsored to facilitate, in whole or
in part, the purchase, sale, offer for sale, or collection of
firearns at which

(a) twenty-five or nore firearns are offered or
exhibited for sale, transfer, or exchange; or

(b) not less than three gun show vendors exhibit,
sell, offer for sale, transfer, or exchange firearnmns.

(4) “@un show pronoter” neans a person who organi zes or operates
a gun show.

(5) “@un show vendor” neans any person who exhibits, sells,
offers for sale, transfers, or exchanges, any firearmat a gun
show, regardl ess of whether the person arranges with a gun show
pronmoter for a fixed location fromwhich to exhibit, sell, offer
for sale, transfer, or exchange any firearm
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(6) “Licensed gun deal er” neans any person who is a |icensed

i mporter, licensed manufacturer, or dealer licensed pursuant to
18 U.S.C. sec. 923, as anended, as a federally licensed firearns
deal er.

12-26.1-107. Appropriation. The Ceneral Assenbly shal
appropriate funds necessary to inplenent this article.

12-26.1-108. Effective date. This article shall take effect
March 31, 2001.
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