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STATEMENT OF ISSUES PRESENTED

1. Whether the Title Board erred in failing to recognize its jurisdiction over the Petitioner’s Motion for Rehearing.

2. Whether the summary is incomplete, inaccurate, and misleading because the Title Board erred in failing to ascertain the true costs of the proposed initiative.

STATEMENT OF THE CASE

This case concerns the appeal of Petitioner, Aimee Rathburn, of the Title Board’s denial of her Motion for Rehearing in Proposed Initiative # 255.

On March 24, 2000, the proponents, John F. Head and Arnold Grossman filed their proposed initiative with the Secretary of State.  The Title Board set the titles and summary for the proposed initiative on Wednesday, April 5. The following week, three objectors filed motions for rehearing. 

On Wednesday, April 19, 2000 the Title Board heard the motions for rehearing of objectors’ William Bernard Herpin, Ari Armstrong, Debra Collins and Barry Wagoner.  The Title Board denied their motions for rehearing in part, granting only the motions of Armstrong, Collins and Wagoner with regard to certain fiscal information contained in the summary.   On that same day, the Title Board reset the title, ballot title and submission clause and summary to include the one-time cost of a web-based computer interface and to state that there was a likely but indeterminative amount of state and local costs for law enforcement and incarceration.

On Wednesday, April 26th Rathburn filed with the Secretary of State her Motion for Rehearing.  On Wednesday, May 3rd, the Title Board convened on the Motion for Rehearing.  After a brief hearing, the Title Board ruled that it lacked jurisdiction to hear Rathburn’s motion but even if it had jurisdiction, the board would deny the motion on its merits.  May 3, 2000 Title Board Transcript (“Tr.”), pp. 15-16).  On Wednesday, May 10, 2000 Rathburn timely filed her Petition for Review with this Court, pursuant to § 1040-107(2), C.R.S. (1999).

SUMMARY OF ARGUMENT

The Title Board erred when it refused to hear Petitioner’s Motion for Rehearing, claiming that it lacked jurisdiction because other objectors had filed with this Court their Petitions for Review. Further, the summary, as relates to the fiscal impact statements, is incomplete, inaccurate, and misleading because neither the Office of State Planning and Budgeting nor the Department of Local Affairs properly analyzed the total costs of the proposed initiative.  In particular, neither agency properly considered or addressed the costs of enforcement, prosecution, or incarceration under the criminal penalties contained within the proposed initiative.  Finally, the summary contains contradictory fiscal information, which will be misleading or confusing to the electorate.

ARGUMENT

I. THE TITLE BOARD ERRED WHEN IT HELD THAT IT LACKED JURISDICTION TO HEAR RATHBURN’S MOTION FOR REHEARING.


The starting point for an inquiry into whether the Title Board had jurisdiction to hear Rathburn’s motion must start with the language of the pertinent statute. § 1-40-107, 1 C.R.S. (1999) TA \l "§ 1-40-107, 1 C.R.S. (1999)" \s "§ 1-40-107, 1 C.R.S. (1999)" \c 2 .  In pertinent part, the statute states:

. . . [A]ny registered elector who is not satisfied with the titles, submission clause and summary provided by the Title Board and who claims that they are unfair or that they do not fairly express the true meaning and intent of the proposed state law or a constitutional amendment may file a motion for rehearing with the Secretary of State within seven days after the titles and summary are set.  The motion for rehearing shall be heard at the next regularly scheduled meeting of the Title Board.

§ 1-40-107(1), 1 C.R.S. (1999) TA \s "§ 1-40-107, 1 C.R.S. (1999)" .  Normally an inquiry into the meaning of a statute will end with the language of the statute, assuming that it is clear and unambiguous.  Such is not the case with this statute.  

A. Section 1-40-107 Permitted the Title Board to Hear Rathburn’s Motion.


This Court has recently spoken on this statute in In The Matter Of The Title, Ballot Title And Submission Clause And Summary For 1992-2000, No. 219, ____ P.2d ____, 2000WL 431584 (Colo. April 24, 2000) TA \l "In The Matter Of The Title, Ballot Title And Submission Clause And Summary For 1992-2000, No. 219, ____ P.2d ____, 2000WL 431584 (Colo. April 24, 2000)" \s "In The Matter Of The Title, Ballot Title And Submission Clause And Summary For 1992-2000, No. 219, ____ P.2d ____, 2000WL 431584 (Colo. April 24, 2000)" \c 1 .  In No. 219, TA \s "In The Matter Of The Title, Ballot Title And Submission Clause And Summary For 1992-2000, No. 219, ____ P.2d ____, 2000WL 431584 (Colo. April 24, 2000)"  the Court, recognizing the ambiguity of § 1-40-107(1), C.R.S. (1999), partially addressed the Title Board’s jurisdiction to hear subsequent motions for rehearing.  

In No. 219, the Title Board ruled that it lacked jurisdiction to hear a second motion for relief from an objector who had previously moved the Board for a rehearing on the proposed initiative No. 219.  The Court agreed with the Title Board that it lacked jurisdiction, under the particular facts of the case.  

In reaching this result, the Court recognized the ambiguity of the language of the statute, but opined that an objector could not file an unlimited number of motions for rehearing. In focusing on the competing goals of Article 40 and, in particular, the language of the statute, the Court held that when an objector raises issues in his second motion for rehearing that he knew about at the time he filed his first motion for rehearing, the Title Board may not entertain the motion.   TA \l "§ 1-40-107(1), C.R.S. (1999)" \s "§ 1-40-107(1), C.R.S. (1999)" \c 2 Accordingly, an objector, such as the one in No. 219, could bring only one motion for rehearing to challenge title set by the Board.  Indeed, the Court could have ruled that the language of the statute, in the context of Article 40, precluded more than one round of motions for rehearing, whatever the bases for any subsequent motions.  This, the Court did not say. There is no blanket prohibition on the filing of additional motions for rehearing or the Title Board’s jurisdiction to hear them.

This Court’s decision in No. 219 is instructive both for what it said and for what it did not say. This Court in No. 219 TA \s "In The Matter Of The Title, Ballot Title And Submission Clause And Summary For 1992-2000, No. 219, ____ P.2d ____, 2000WL 431584 (Colo. April 24, 2000)"  stated that the opinion did not address the situation “in which an objector files a second motion for rehearing that raises objections relating to the reset titles.”  If, in construing the statute, this Court had found the language of § 1-40-107(1), C.R.S. (1999), allowed for only one round of motions for rehearing, it would not have discussed the ambiguity of the statute, with respect to additional motions for rehearing, nor would it have discussed the significance of the objector in No. 219 raising issues in his second motion for rehearing that he could have raised in his first motion for rehearing. 


Rathburn complies with this Court’s holding in No. 219 TA \s "In The Matter Of The Title, Ballot Title And Submission Clause And Summary For 1992-2000, No. 219, ____ P.2d ____, 2000WL 431584 (Colo. April 24, 2000)" .  She has filed only one motion for rehearing, and her motion raises issues that arose only as a result of the language contained within the summary of the proposed initiative that the Board reset on April 19.  Accordingly under the language of § 1-40-107(1) and this Court’s holding in No. 219 TA \s "In The Matter Of The Title, Ballot Title And Submission Clause And Summary For 1992-2000, No. 219, ____ P.2d ____, 2000WL 431584 (Colo. April 24, 2000)" , supra the Title Board had jurisdiction to entertain Rathburn’s Motion for Rehearing.

B. The Other Objectors’ Petitions for Review Pending Before this Court Did Not Divest The Board of Jurisdiction.


A review of the transcript of the May 3rd hearing suggests that the Title Board believed it lacked jurisdiction because of the language of § 1-40-107, C.R.S. (1999), addressed above.  It would appear as well that the Board believed that it was divested of jurisdiction when the other objectors filed their Petitions for Review with this Court. May 3, 2000 Tr. p. 3 “I don’t think there is a dual jurisdiction here” (statement of William Hobbs); p. 6 “the determinations made by the Title Board at [the April 19] rehearing have in fact been appealed to the Supreme Court” (statement of Charles Pike).

It is of little moment that other objectors had filed with this Court their Petitions’ for Review.  While it is true that an administrative agency loses jurisdiction over a matter when a party files a notice of appeal for judicial review, the Title Board is not a typical administrative agency.  In The Matter Of Title, Ballot Title And Submission Clause And Summary Adopted By The Title Sitting Review Board And Pertaining To A Proposed Initiative For An Amendment For A Proposed Initiative Entitled “W.A.T.E.R.”, 831 P.2d 1301 (Colo. 1992) TA \l "In The Matter Of Title, Ballot Title And Submission Clause And Summary Adopted By The Title Sitting Review Board And Pertaining To A Proposed Initiative For An Amendment For A Proposed Initiative Entitled \“W.A.T.E.R.\”, 831 P.2d 1301 (Colo. 1992)" \s "In The Matter Of Title, Ballot Title And Submission Clause And Summary Adopted By The Title Sitting Review Board And Pertaining To A Proposed Initiative For An Amendment For A Proposed Initiative Entitled \"W.A.T.E.R.\", 831 P.2d 1301 (Colo. 1992)" \c 1 .  In acknowledging that the State Administrative Procedure Act (“APA”) did not apply to the initiative provisions of Article 40, this Court held that the Title Board is a special statutory body created for the purpose of implementing the right of initiative, and is unlike other administrative agencies – it neither functions in a rulemaking capacity nor in an adjudicatory capacity.  Id. at 1306.  

In the absence of any limiting language in the initiative provisions of Article 40, and given the apparent lack of applicability of the APA to the initiative process, the Title Board had jurisdiction to hear Rathburn’s Motion for Rehearing.  The Title Board declined to exercise its jurisdiction.  Accordingly, Rathburn respectfully requests that this Court remand the proposed initiative to the Title Board to rehear Rathburn’s motion.

C. The Title Board’s Denial Of Rathburn’s Motion For Rehearing Was Arbitrary And Capricious.


On May 3, 2000 the Title Board held that, in the alternative to lacking jurisdiction over Rathburn's Motion for Rehearing, it would deny the Motion for Rehearing on its merits.  (May 3rd transcript at 15).  A review of the totality of the transcript of the Title Board’s May 3rd proceedings makes clear that the Title Board gave no consideration whatsoever to Rathburn’s motion.  Its purported denial on the merits of Rathburn’s motion was summary and without consideration of the merits of her motion.  Rathburn respectfully requests that this Court find that the Title Board’s alternative grounds for denying Rathburn’s motion were arbitrary and capricious and remand to the Title Board for adequate consideration of Rathburn’s Motion for Rehearing the proposed initiative at bar.  

II. THE TITLE BOARD ERRED WHEN IT FAILED TO OBTAIN ADEQUATE AND ACCURATE INFORMATION ON THE FISCAL IMPACT OF THE PROPOSED INITIATIVE.


At its April 19, 2000 hearing, objector Wagoner informed the Title Board of certain inaccuracies in the fiscal information provided to the Title Board which inaccuracies were repeated in the summary for the proposed initiative.  Pertinent to this appeal, the Title Board amended the language to include the additional cost for a web-based computer interface of $578,060, with an additional $31,500 for the web-based interface for the next fiscal year.  Further, the Title Board stated that, “it is likely that there would be state and local costs for law enforcement and incarceration, but the amount of such costs is indeterminate.”


The substance of Rathburn’s Petition for Rehearing is that once the Title Board became aware of the incomplete and possibly inaccurate that fiscal information that OSPB and DOLA had provided it, the Board should have sought clarification and additional information from OSPB and DOLA.  Additionally, the Title Board should have removed any contradictory information from the summary.

A. The Fiscal Impact Information Was Incomplete, But Determinable.


The first aspect in which the fiscal impact information from DOLA and OSPB is incomplete is how the information relates to law enforcement and prosecution costs.  Quite simply neither agency provided specifics on what these costs might be, with OSPB stating merely that “there may be an increase in the Department of Corrections and in the Judicial Department related to this initiative resulting from potential additional arrests made at gun shows.”  March 31, 2000 OSPB Letter.  When objector Wagoner brought to the Title Board’s attention Senate Concurrent Resolution 009 (“SCR 009”) and the accompanying fiscal impact information, the Title Board should have known that information existed, which would have provided OSPB a basis to make cost determinations on the enforcement, prosecution, and incarceration costs of the proposed initiative.  Specifically, the Conditional Fiscal Impact for SCR 009 states that there will be an estimated 10 gun shows in fiscal year 2000-01 and an estimated 15 gun shows in fiscal year 2001-02.  OSPB, in consultation with the Department of Public Safety and the various District Attorneys, could have determined the approximate number of arrests and prosecutions arising from checks at these gun shows.  The Title Board failed to ask OSPB for further information, prejudicing the summary.   


As well, the Conditional Fiscal Impact stated that the average daily jail cost for prisoners convicted of misdemeanors is $54 a day.  The Title Board erred in not including this information within the summary.  Rathburn respectfully requests that this Court remand the proposed initiative to the Title Board to amend the fiscal impact information contained in the proposed summary to fully reflect all the costs attendant to the proposed initiative.

B. The Fiscal Impact Information Was Contradictory.


The variations between the fiscal impacts for the proposed initiative and SCR 009 are substantial, even though the two are essentially the same pieces of legislation.  When the Title Board asked Henry Sobinet, Deputy Director of OSPB about the differences between the two fiscal impacts, he stated that the “likely difference” related to the manner of implementation of the background checks, which are the subject of both the proposed initiative and the proposed Senate Resolution.  April 19th Tr. p. 62.  


Removing this “likely difference,” the web-based interface, there remains a substantial variation between the fiscal impacts of the proposed initiative and the proposed Senate resolution.  For example, OSPB estimates additional leased-space costs of $69,794 a year.  Colorado Legislative Council, the agency that prepared the fiscal impact statement for SCR 009, indicates an annual cost for leased space of $16,618.  As well, the proposed initiative estimates operating costs for 10 to 15 employees of $71,300 to $106,950 and operating costs for the two to three full-time employees at between $11,760 and $17,640, while the fiscal impact information for the proposed Senate Resolution indicates operating expenses of $28,354.  In sum, the Title Board erred by not seeking further clarification for the discrepancies between these figures.  In the alternative, the Title Board erred by not listing within the summary both sets of figures.  In the Matter of the Title, Ballot Title and Submission Clause and Summary Pertaining to a Proposed Initiative Statute Proposed by Apple and Meeker, 920 P.2d 798, 805 (Colo. 1996).


There is an additional flaw with the summary related to the web-based interface.  The State Conditional Fiscal Impact indicates that only 2.5 to 2.6 full-time employees would be needed to implement SCR 009.  In contrast, the proposed initiative lists 2-3 full-time employees and 10-15 part-time employees.  Though the State Conditional Fiscal Impact is unclear, it would appear that the discrepancy in the number of employees is due to one or both of two reasons: 1) the web-based interface will obviate the need for part-time help; and 2) Colorado Bureau of Investigation personnel will work overtime until the web-based interface is operational.  If the first reason explains the discrepancy, then the summary, as written currently is incorrect because it lists unneeded employment costs.  If the second reason explains the discrepancy, the summary should have listed the possibility of CBI personnel working overtime, with the resulting costs, along with the information from OSPB on part-time employees.  Apple and Meeker, supra.

CONCLUSION

WHEREFORE, Petitioner Aimee Rathburn respectfully requests that this Court review and reverse the decisions of the Title Board with respect to proposed initiative 1999-2000 #255 and remand for further proceedings.


 DATED THIS 31ST DAY OF MAY, 2000.

RESPECTFULLY SUBMITTED,

ARRINGTON & ROUSE, P.C.

By:
                                                           
Barry K. Arrington, #16486
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(303) 369-0653
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� Additionally, if the Title Board’s narrow view of its jurisdiction were correct, there might never be an opportunity to address changes made to the ballot language because of motions for rehearing.  This reset language would evade further administrative of judicial review, seemingly contrary to the intent of Article 40.
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