SUPREME COURT, STATE OF COLORADO

Case No. 00SA151

Original Proceeding, Pursuant to § 1-40-107(2), 1 C.R.S. (1999)

Appeal from the Ballot Title Setting Board

OPENING BRIEF OF PETITIONER BARRY WAGONER

IN THE MATTER OF THE TITLE, BALLOT TITLE AND SUBMISSION CLAUSE, AND SUMMARY FOR PROPOSED INITIATIVE 1999-2000 No. 255 (BACKGROUND CHECKS – GUN SHOWS)

BARRY WAGONER,


Petitioner,

v.

WILLIAM A. HOBBS, ALAN J. GILBERT, and CHARLES W. PIKE,


Title Board,

JOHN F. HEAD, and ARNOLD GROSSMAN,


Respondents.

June 1, 2000
ALAN EPSTEIN, #10473


HUGO TEUFEL, #21647


Hall & Evans, L.L.C.


1200 Seventeenth Street, Suite 1700


Denver, Colorado  80202


(303) 628-3300

Attorneys for Petitioner

TABLE OF CONTENTS












Page

1I.
STATEMENT OF ISSUES PRESENTED

II.
STATEMENT OF THE CASE
1
III.
STATEMENT OF FACTS
1
IV.
SUMMARY OF ARGUMENT
4
V.
ARGUMENT

5
A.
The Applicable Standards in an Original Proceeding on a Ballot Initiative.
5

1.
The Standards for Ballot Language Review.
5

2.
The Standards for Presentation of Evidence in an Original Proceeding.
6
B.
The Title Board Erred When it Set the Title, Ballot Title and Submission Clause, and Summary for the Proposed Initiative on April 5, 2000.
7
1.
Subsection 1-40-106(3)(a) Precluded the Title Board from Hearing the Proposed Initiative on April 5, 2000.
8
a.
The Plain Language of § 1-40-103(a) Mandated that the Title Board Hold Off Setting the Ballot Language Until April 19, 2000.
9
b.
Reading Subsection (3)(a) in Pari Materia with Subsection (1), it is Clear that the Title Board Lacked Authority to Set the Ballot Language.
10
2.
The Board’s Failure to Follow its Own Precedent on § 1-40-106(3)(a) Was Arbitrary and Capricious.
11
C.
The Title Board Lacked Jurisdiction to Correct the Summary of the Proposed Initiative Subsequent to the Filing of Wagoner’s Petition for Review.
13
D.
The Title, Ballot Title and Submission Clause and Summary, Fail to Adequately and Fairly State the True Intent of the Proposed Initiative.
14
1.
The Plain Language of the Proposed Initiative Indicates that its True Intent is to Regulate Noncommercial Sales of Firearms.
15
2.
Reading the Proposed Initiative in Pari Materia with State and Federal Law Establishes that the True Intent of the Proposed Initiative is to Regulate Noncommercial Sales of Firearms.
17
3.
The Ballot Language is Misleading and Prejudicial.
20
E.
The Summary of the Proposed Initiative is Inaccurate, Incomplete and Contradictory.
21
1.
The Summary Must Inform the Electorate of the Initiative’s Fiscal Impact.
21
2.
The Summary Does Not Adequately and Fairly Inform the Electorate of the True Fiscal Impact of the Proposed Initiative.
22
VI.
CONCLUSION
27


I.  STATEMENT OF ISSUES PRESENTED

A.
Whether the Title Board had authority to set the title, ballot title and submission clause, and summary for proposed initiative 1999-2000 No. 255 on April 5, 2000.

B.
Whether the Title Board lacked jurisdiction to correct the summary after Wagoner and others filed their petitions for review with this Court.

C.
Whether the title, ballot title and submission clause, and summary for proposed initiative 1999-2000 No. 255 fairly and accurately portray the proposed initiative’s true intent.

D.
Whether the summary fairly and accurately describes the fiscal impact of proposed initiative 1999-2000 No. 255.

II.  STATEMENT OF THE CASE

Pursuant to § 1-40-107(2), 1 C.R.S. (1999), Barry Wagoner (“Wagoner”), a registered elector of the State of Colorado, by and through counsel, respectfully submits his brief in support of his petition for review of the actions of the Ballot Title Setting Board (“Title Board”) in setting and fixing the title, ballot title and submission clause, and summary for proposed initiative 1999-2000 No.  255 (Background Checks – Gun Shows).

III.  STATEMENT OF FACTS

On Wednesday, March 8, 2000, the proponents, John F. Head and Arnold Grossman (“proponents”), filed with the Office of Legislative Legal Services (“LLS”), a proposed initiative regarding the noncommercial sale of firearms.  App. Tab 1.  LLS assigned the proposed initiative with the caption “Background Checks – Gun Shows.”  On Wednesday, March 22, LLS and the Office of Legislative Counsel held a hearing, pursuant to § 1-40-105, 1 C.R.S. (1999), with the proponents on the proposed initiative.  App. Tab 2.

The proponents filed the proposed initiative with the Secretary of State’s Office on Friday, March 24, 2000.  App. Tab 3.  Since the time of filing the proposed initiative was prior to the 3 p.m. jurisdictional deadline specified in §1-40-106(1), 1 C.R.S. (1999), it was placed on the Title Board’s agenda for its April 5, 2000 hearing.  On April 5, over Wagoner’s jurisdictional objections, the Title Board set the title, ballot title and submission clause, and summary.  App. Tab 4, p. 114.

On Wednesday, April 12, 2000, Wagoner filed his motion for rehearing with the Secretary of State’s Office.
  App. Tab 5.  The motion was timely, pursuant to § 1-40-107(1), 1 C.R.S. (1999).  On Wednesday, April 19, the Title Board held a rehearing on proposed initiative No. 255, making certain changes to the title and summary in response to Wagoner’s and other movants’ motions for rehearing.  App. Tab. 6, pp. 82-87.  The Title Board denied the remainder of the motions for rehearing in their entirety.   App. Tab 6, pp. 87-88.

On Tuesday, April 25, 2000, Wagoner filed with this Court his petition for review.
  Pursuant to § 1-40-107(2), 1 C.R.S. (1999), C.A.R. 26(a) and this Court’s holding in In the Matter of Title, Ballot Title and Submission Clause, and Summary for 1997-98 No. 62, 961 P.2d 1077 (Colo. 1998), the petition for review was timely filed.  In the petition for review, analogous to a notice of appeal, Wagoner raised the following issues:

1.
The plain language of § 1-40-106(3)(a), C.R.S. (1999), precluded the board from acting on the proposed initiative on Wednesday, April 5, 2000.  In the alternative, the board’s reversal of established and consistent policy and procedure, in hearing the proposed initiative, was arbitrary and capricious and an abuse of discretion.

2.
The proposed initiative contains more than one subject and, therefore, does not conform to the requirements of subsection (5.5) of section 1, Art. V, of the Colorado Constitution.

3.
The language of the title, ballot title and submission clause, and summary as fixed and determined do not correctly and fairly express the true intent and meaning of the proposed initiative.

4.
The title, ballot title and submission clause, and summary as fixed and determined are likely to cause confusion and are misleading as to the content and fiscal impact of the proposed initiative. 

5.
The fiscal impact statements are incomplete, ambiguous, and inaccurate.


This Court issued an order establishing an expedited briefing schedule, requiring the filing of simultaneous briefing on Tuesday, May 16.

On Friday, May 5, 2000 counsel for the proponents filed with this Court a motion for more definite statement of issues presented.  This Court, on Tuesday, May 9, ordered that “any party may file an Answer Brief of no more than ten (10) pages within five (5) days of service of the Opening Brief.”


During the week of May 8, 2000, the Title Board apparently decided to review the tapes of the April 5 and April 19 hearings on proposed initiative No. 255.  As a result of the review of the tapes, the Title Board made certain corrections to the summary.  On Thursday, May 11, the Title Board, by and through counsel, submitted to this Court a corrected summary of the proposed initiative.

IV.  SUMMARY OF ARGUMENT


Under the plain language of § 1-40-106(3)(a), 1 C.R.S. (1999), and the Title Board’s prior actions, the board lacked authority to set the title, ballot title and submission clause, and summary for proposed initiative 1999-2000 No. 255 on April 5, 2000.  Additionally, the Title Board lacked jurisdiction to correct the summary after Wagoner and others filed with this Court their petitions for review.  Further, the title, ballot title and submission clause, and summary for proposed initiative 1999-2000 No. 255 do not indicate the proposed initiative’s true intent. Finally, the summary’s fiscal impact information is inaccurate, incomplete, and contradictory.

V.  ARGUMENT

A.
The Applicable Standards in an Original Proceeding on a Ballot Initiative.

The Court hears ballot initiative matters as original proceedings, pursuant to § 1-40-107(2), 1 C.R.S. (1999).  This original proceeding is in the nature of an appeal from an administrative agency, the Title Board.  Unlike other, more traditional, appeals before this Court, ballot initiative matters have their own specialized statutory scheme.  They also present unique issues with respect to the factual development.  Wagoner respectfully sets forth the applicable legal standards for this Court’s review of the proposed initiative at bar.

1.
The Standards for Ballot Language Review.

The purpose of the title setting process is “to ensure that persons reviewing the initiative petition and voters are fairly advised of the import of the proposed amendment.”  In re Proposed Initiative on Petition Procedures, 900 P.2d 104, 108 (Colo. 1995) citing In re Proposed Initiative on Sch. Pilot Program, 874 P.2d 1066, 1069 (Colo. 1994).  In furtherance of this purpose, the Title Board’s responsibility is to ensure that the title, ballot title, and submission clause of a proposed law “shall correctly and fairly express the true intent and meaning” of that law and that they “unambiguously state the principle of the provision sought to be added.”  § 1-40-106(3)(b), 1 C.R.S. (1999); accord In re Proposed Initiative on Petition Procedures, 900 P.2d at 108. The Board must also prepare an impartial summary of the proposed amendment, one not likely to create prejudice either for or against the proposal. § 1-40-106(3)(a), 1 C.R.S. (1999); In re Proposed Initiative “Petitions”, 907 P.2d 586, 590 (Colo. 1995).

The Supreme Court’s scope of review of the Title Board’s actions is limited.  In re Title, Ballot Title and Submission Clause, and Summary for 1999-2000 No.  25, 974 P.2d 458, 465 (Colo. 1999).  When reviewing the Title Board’s actions, the Court will not consider whether the board set the best possible title, ballot title and submission clause, and summary.  No.  62, 961 P.2d at 1082.  Nor will the Court address the merits of the proposed initiative.  No.  25, 974 P.2d at 465.  Instead, the Court will make all legitimate presumptions in favor of the board’s actions. Id.
This Court will reverse the board’s actions in setting ballot language if the language contains a significant omission, misstatement, or misrepresentation. See In re Initiative No.  62, 961 P.2d at 1082.  The language employed by the Board will be rejected where such language is misleading, inaccurate, or fails to reflect the central features of the proposed initiative.  In re Petition on Campaign and Political Fin., 877 P.2d 311, 313 (Colo. 1994).  

2.
The Standards for Presentation of Evidence in an Original Proceeding.

The establishment of a factual record in an original proceeding before this Court is different from other Colorado tribunals.  This Court has said that “[i]n the context of an original proceeding, it is the responsibility of [petitioners] to provide [the Court] with a record” to substantiate their claims.  Sumler v. District Court, 889 P.2d 50, 51 n. 2 (Colo. 1995).  This Court has also stated that in the absence of a record on appeal, “we are limited to setting forth only those facts derived from the briefs of the parties over which there is no dispute.”  Faulkner v. District Court of the Eighteenth Judicial Dist., 826 P.2d 1277, 1278 (Colo. 1992).  This Court, however, “does not settle legal questions on the naked factual assertions of counsel.”  Casias v. People, 415 P.2d 344, 348-49 (Colo.), cert. denied, 385 U.S. 979 (1966).

In addition to any existing record, and any non-disputed facts that the parties provide, this Court may also take judicial notice of certain facts.  C.R.E. 201, governing judicial notice of adjudicative facts, states that such facts are those which are “not subject to reasonable dispute” because they are generally known within the court’s jurisdiction or capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.  C.R.E. 201; see also In re Interrogatory Propounded by Governor Roy Romer on House Bill 91S-1005, 814 P.2d 875, 880 (Colo. 1991). In particular, this Court may take judicial notice of the history of Colorado law, Industrial Comm. v. Milka, 410 P.2d 181, 183-84 (Colo. 1966), and acts of the federal government, Mitchell v. Jones, 88 P.2d 557, 559 (Colo. 1939).

B.
The Title Board Erred When it Set the Title, Ballot Title and Submission Clause, and Summary for the Proposed Initiative on April 5, 2000.

At the April 5, 2000 hearing of the Title Board, Wagoner and other objectors asserted that the Title Board lacked authority to set the ballot language on No. 255 at that hearing, because the Office of State Planning and Budgeting (“OSPB”) had submitted its fiscal impact statement to the Title Board after the Noon deadline. App. Tab 4, pp. 6-14.  As grounds, the objectors cited to the plain and unambiguous language of the pertinent statutory provisions, and the Board’s prior actions.  Id. at 7-9, 13, 15. The evidence adduced at the hearing was uncontradicted and established that OSPB had submitted two versions of its fiscal impact statement, both after the deadline.  Id. at 6, 7, 23, 24. The Title Board declined to follow the objectors’ arguments, id. at 35, and denied their subsequent motions for rehearing on the same issue.  App. Tab 6, pp. 28-35.

Under the plain language of the statute and accepted principles of statutory construction, it is clear that subsection (3)(a) precluded the board from acting on the proposed initiative on April 5, because of OSPB’s failure to timely submit its fiscal impact statement.  In the alternative, the board’s reversal of prior practice and procedure, in hearing the proposed initiative, was arbitrary and capricious.

1.
Subsection 1-40-106(3)(a) Precluded the Title Board from Hearing the Proposed Initiative on April 5, 2000.


It is an accepted principle of statutory construction that the words of a statute should be given their plain and ordinary meaning. No. 62, 961 P.2d at 1079; § 2-4-101, 1 C.R.S. (1999).  Moreover, provisions within a statute, or even different statutes within the Colorado Revised Statutes, should be read in pari materia.  Pack v. Arkansas Valley Correctional Facility, 894 P.2d 34, 38 (Colo. App. 1995).

a.
The Plain Language of § 1-40-103(a) Mandated that the Title Board Hold Off Setting the Ballot Language Until April 19, 2000.


Turning to the language of the statute, § 1-40-106(3)(a), 1 C.R.S. (1999), in pertinent part it states:

When the title board requests fiscal impact information from the office of state planning and budgeting or the department of local affairs, the fiscal impact information shall be filed with the secretary of state by 12 noon on the Friday before the meeting of the title board at which the draft is to be considered.

(Emphasis Added)  Under the plain language of the statute, the Title Board could only hear a proposed initiative on Wednesday, April 5, 2000, if OSPB and Department of Local Affairs (“DOLA”) had timely filed their fiscal impact statements with the Secretary of State by Noon on Friday, March 31, 2000.


In the instant case, OSPB submitted its fiscal impact statement late, first at 12:05 p.m., and later at 3:15 p.m.  App. Tab. 4, at pp. 6, 7, 23, and 24.  Under the plain language of the statute, the Title Board could not hear the proposed initiative before the next meeting on April 19. The Title Board should have held over its setting the ballot language until its next meeting, on Wednesday, April 19, 2000.  The Title Board failed to do so.  Accordingly, Wagoner respectfully requests that this Court hold that the Title Board lacked authority to set the ballot language on April 5, and remand the proposed initiative to the Title Board to set the title in accordance with the language of subsection (3)(a).

b.
Reading Subsection (3)(a) in Pari Materia with Subsection (1), it is Clear that the Title Board Lacked Authority to Set the Ballot Language.


The language of subsection 1-40-106(3)(a) is not the only place within the statute placing time deadlines on filings.  Subsection 1-40-106(1), 1 C.R.S. (1999), states in pertinent part:

To be considered at such meeting, a draft shall be submitted to the secretary of state no later than 3 p.m. on the twelfth day before the meeting at which the draft is to be considered by the title board.

(Emphasis added.)  Both statutory provisions mandate filing of papers with the Secretary of State, for the Title Board to proceed with a proposed initiative.  Reading the two provisions in pari materia, the words “filed” and “by” of subsection (3)(a) are respectively equivalent to the “submitted” and “no later than” language of subsection (1).  Moreover, it is undisputed that subsection (1) has been held to be mandatory, and even jurisdictional, in nature.  Under either provision of § 1-40-106, untimely filed documents, whether draft initiatives or fiscal impact information, require the Title Board to hold over consideration of a proposed initiative until the next hearing.  The Title Board erred when it failed to hold over No. 255 until its April 19 hearing.  Wagoner respectfully requests that this Court remand the proposed initiative to the Title Board so that it may set the ballot language in accordance with the statute.

2.
The Board’s Failure to Follow its Own Precedent on § 1-40-106(3)(a) Was Arbitrary and Capricious.

An additional basis for finding that the Title Board lacked authority to set the ballot language on Wednesday, April 5, 2000 is the board’s prior interpretation of subsection (3)(a). Certainly, reviewing courts should give deference to an administrative agency’s interpretation of a statute that it is charged with enforcing.  Woodmen of the World and/or Assured Life Ass’n v. Colo. Dep’t of Revenue, 893 P.2d 1349, 1351 (Colo. App. 1994), rev’d on other grounds, 919 P.2d 806 (Colo. 1996).  Further, an agency’s contemporaneous interpretation should be granted significant weight by a reviewing court.  Id.  “This is not true of a subsequent contradictory interpretation.”  Id. (citing Adams v. Department of Social Svcs., 824 P.2d 83 (Colo. App. 1991)).


At the April 1, 1998 hearing of the Title Board on Proposed Initiative 1997-98 No. 77 – Political Contributions – the board interpreted the language of subsection (3)(a) as mandatory and jurisdictional.  Because both OSPB’s and DOLA fiscal impact statements were untimely, the Title Board held over the setting of the ballot language for proposed initiative No. 77.  Relevant to the instant case, is the following statement from the Chairwoman of the Title Board, who stated,

I believe with that provision and [the objector] Mr. Bender bringing that up, the Title Board is bound by that statute and our hands are tied.  Therefore, I believe that we have to hold this title over until April [15th], our next Title Setting Board, which would be the first one on the agenda at two o’clock.

App. Tab. 7, p. 19.
  Moreover, another board member stated, with respect to the mandatory, jurisdictional nature of subsection (3)(a), “I think our hands are tied.”  Id. at 20-21 (statement of Solicitor General Richard Westfall).


In sum, this Title Board has held previously that under subsection (3)(a), the Title Board must hold over to the next setting of the Board, the hearing of a proposed initiative, when either OSPB or DOLA has untimely filed with the Title Board its fiscal impact statement.  In the instant case, OSPB submitted its fiscal impact statement late, and the Title Board should have held over consideration of the ballot language until Wednesday, April 19, 2000, the next sitting of the board.  The Title Board failed to follow its own precedent, which failure was arbitrary and capricious.  Wagoner respectfully requests that this Court find the Title Board’s actions in acting contrary to its prior interpretation of the statute arbitrary and capricious, and further Wagoner requests that the Court remand the proposed initiative to the Title Board to set the ballot language in accordance with the statute.

C.
The Title Board Lacked Jurisdiction to Correct the Summary of the Proposed Initiative Subsequent to the Filing of Wagoner’s Petition for Review.

The second jurisdictional defect Wagoner raises with respect to the Title Board’s actions concerns the corrected summary that the board submitted to this Court on Thursday, May 11, 2000.  These changes to the summary are void, because the Title Board was divested of jurisdiction to make them once the objectors filed their petitions for review with this Court.

It is a well-settled principle of administrative law, that the filing of a notice of appeal seeking judicial review of an agency’s actions, divests the agency of its jurisdiction over a matter.  Colorado Antidiscrimination Comm. v. Continental Airlines, Inc., 355 P.2d 83, 86 (Colo. 1960); Colorado State Board of Medical Examiners v. Lopez Samayoa, 887 P.2d 8, 14 (Colo. 1984).  This Court has recognized that the Title Board is an administrative agency. Moreover, the General Assembly established the five-day deadline for filing a petition for review, as a means of establishing finality of agency action.  No. 62, 961 P.2d at 1080.


Based upon the affidavit of Kelly Mackereth, App., Tab 9, and the Title Board’s May 11 filing with this Court, it would appear that the Title Board corrected the summary during the week of May 8, 2000.  The Title Board’s actions came after Herpin, Wagoner, and Armstrong and Collin filed their Petitions for Review with the Court, on April 24, 25, and 26, respectively – nearly two weeks after this Court was vested with jurisdiction to review the actions of the Title Board.  Under the established principles of appellate and administrative law, the Title Board was divested of jurisdiction to make any modifications to the language of the summary of Proposed Initiative No. 255.
  Accordingly, Wagoner respectfully requests that the Court strike the May 11 filing and, further, remand the proposed initiative to the Title Board so that it can schedule a hearing to correct the language of the proposed initiative, before proceeding with this review.

D.
The Title, Ballot Title and Submission Clause and Summary, Fail to Adequately and Fairly State the True Intent of the Proposed Initiative.


The title, ballot title, and submission clause, and summary for proposed initiative No. 255 fail to fairly summarize the intent and meaning of the proposed initiative – noncommercial sales of firearms at gun shows.  The language does not “unambiguously state the principle of the provision sought to be added,” § 1-40-106(3)(b), C.R.S. 1 (1999), and is contrary to the Court’s admonition that the board has the duty to act “with utmost dedication” to craft language that “will enable the electorate, whether familiar or unfamiliar with the subject matter of a particular proposal, to determine intelligently whether to support or oppose such a proposal.”  In re Proposed Initiative Concerning “State Personnel System”, 691 P.2d 1121, 1123 (Colo. 1984). Looking first at the plain language of the proposed initiative, and second, reading the proposed initiative in pari materia with existing state and federal laws that address the same subject that the proposed initiative seeks to regulate, it is clear that the true subject matter, intent and purpose of the proposed initiative is, in fact, to regulate the noncommercial sale of firearms at “gun shows.”

1.
The Plain Language of the Proposed Initiative Indicates that its True Intent is to Regulate Noncommercial Sales of Firearms.


Proposed Initiative No. 255 is not a model of clarity.  As its proponents have stated in the media, if enacted, the proposed initiative would close the “gun show loophole.”  App. Tab 11.  It is reasonable to assume that this is the true intent of the proposed initiative.  Broadly speaking, and as indicated in the various press accounts, the “gun show loophole” would be defined as unregulated sales at “gun shows.”  However, as discussed more fully in section V.D.2., infra, commercial sales at gun shows are already regulated, at both the federal and state levels.  The “gun show loophole,” then, would be the unregulated noncommercial sales at gun shows.


Turning first to the language of the proposed initiative to ascertain its true intent, proposed initiative No. 255, § 12-26.1-101, provides that, before a gun show vendor transfers a firearm at a gun show, he shall require a background check be conducted on a prospective transferee.  “Gun show vendor” is defined broadly at §12-26.1-106(5) to include “any person” engaged in either commercial or noncommercial transfers of firearms.  However, a “gun show vendor,” that is also a federal firearms licensee (“FFL”), is already required to conduct background checks on non-licensed transferees.  In contrast, “a licensed gun dealer” is defined at §12-26.1-106(6) to be a person holding any one of any number of federal firearms licenses; in other words, an FFL.


Section 12-26.1-101(2) requires a “gun show promoter” to arrange for the services of a “licensed gun dealer,” an FFL, to obtain the background checks. Because FFLs are already required to conduct background checks on transfers,
 and do not need the services of another FFL to obtain such background checks, this arrangement is solely for the benefit of noncommercial sellers of firearms.


Further, the plain language of § 12-26.1-102 provides that a licensed gun dealer shall retain records of the transfer “in the same manner as when conducting a sale, rental, or exchange at retail.” (Emphasis added)  This language indicates clearly that the purpose of the proposed initiative is to require record keeping for noncommercial sales, just as record keeping is required already for commercial sales.


When the plain language of No. 255 is read in its entirety, it is apparent that the true intent of “closing the gun show loophole” is to regulate noncommercial sales and transfers of firearms at gun shows.  This intent is not reflected in the title, ballot title and submission clause, or summary.  Wagoner respectfully requests that this Court reverse the Title Board’s actions and further remand the proposed initiative with instructions to amend the language in accordance with Wagoner’s proposed changes to the ballot language.  App. Tab 12.
2.
Reading the Proposed Initiative in Pari Materia with State and Federal Law Establishes that the True Intent of the Proposed Initiative is to Regulate Noncommercial Sales of Firearms.


In the context of single subject analysis, the Court engages in a limited analysis of the meaning of a proposed initiative to determine what the true subject of the initiative is.  In re Initiatives No. 172, No. 173, No. 174, and No. 175, 987 P.2d 243, 245 (Colo. 1999). This limited analysis, to determine the subject of an initiative, is no less valid in the context of a determination of whether the ballot language “correctly and fairly express[es] the true intent and meaning thereof. . . “  § 1-40-106(3)(a), 1 C.R.S. (1999).  In construing an initiative for the limited purpose of determining the true subject matter of an initiative, the Court must necessarily employ customary rules of statutory construction.  See § 2-4-101, 1 C.R.S. (1999).  Indeed, this Court has instructed that these general rules of statutory construction apply to interpretation of citizen-initiated measures.  Bickel v. City of Boulder, 885 P.2d 215, 228 n. 10 (Colo. 1994), cert denied sub nom. Wright v. Boulder Valley School Dist. Re. 2, 513 U.S. 1155 (1995).


The proposed initiative is ambiguous in that it might be read to require FFLs to perform background checks on all gun sales made at gun shows, not merely noncommercial sales (that is, sales made by individuals who are not federally licensed firearms dealers).  App. Tab. 6, p. 48.  To determine the true intent and purpose of proposed initiative No. 255, it is essential that the initiative is read in pari materia with state and federal law related to the same subject matter.
  “Statutes related to the same subject matter are construed in pari materia, in order to give consistent, harmonious, and sensible effect to all of their parts.”  Left Hand Ditch Co. v. Hill, 933 P.2d 1, 3 (Colo. 1997) citing Yuma County Bd. of Equalization v. Cabot Petroleum Corp., 856 P.2d 844, 849 (Colo.1993).


In reading the proposed initiative in pari materia with state and federal laws covering the same subject matter, the true intent of the proposed initiative is readily apparent.  § 1-40-102(10) C.R.S. 1 (1999).  The related law is the newly enacted § 24-33.5-424 C.R.S. (signed by the Governor on March 7, 2000).
 Section 24-33.5-424 implements the Brady Handgun Violence Prevention Act, (“The Brady Act”) Pub. 103-159 (codified at 18 U.S.C. § 922 (t)) governing criminal background checks for prospective handgun purchasers, using the Colorado Bureau of Investigation (“CBI”) as the state point of contact.  See Colorado Senate Bill 00-125.

Importantly, federal laws on licensing and background checks apply only to persons who are “engaged in the business” of selling firearms, FFLs. The laws exclude from their licensing and background requirements, persons who are engaged in noncommercial sales of firearms.  See 18 U.S.C. § 921(a)(21)(C) (defining “engaged in the business,” excluding persons who make “occasional sales, exchanges, or purchases for the enhancement of a personal collection or for a hobby” or who sell “all or part” of their personal collection of firearms).


Reading in pari materia proposed initiative No. 255 with § 24-35.5-424, the Brady Act, and 18 U.S.C. § 921(a)(21)(C), it is abundantly clear that the true intent of the “gun show loophole” initiative, No. 255, is to regulate noncommercial sales, that is, sales by persons not engaged in the business of firearms sales.  The Title Board erred in not re-setting the ballot language to reflect this fact, over the objections of Wagoner, App. Tab 6, at 80-89.


Clearly, then, the true purpose of proposed initiative No. 225 is not reflected in title, ballot title and submission clause or the summary. See § 1-40-106(3)(b) 1 C.R.S. (1999).  The Title Board’s failure to do so is a significant omission.  This Court has stated that it will reverse the Board’s action in preparing the titles and summary if they contain a significant omission, misstatement, or misrepresentation. No. 62, 961 P.2d at 1082.  Wagoner respectfully requests that this Court find that the Title Board failed to express the true intent of the proposed initiative.  Wagoner further requests that the Court recommend to the Title Board the inclusion of language set forth in the appendix to clarify the ballot language to indicate that the true intent of the proposed measure is to regulate noncommercial sales.  App. Tab 12.

3.
The Ballot Language is Misleading and Prejudicial.


An additional flaw with the ballot language is that it is misleading and prejudicial.  See In re Petition on Campaign and Political Fin., 877 P.2d at 313.  The ballot language is false and misleading because it erroneously presents that there are currently no background checks conducted at gun shows.  Indeed, the language fixed by the board states that the proposal concerns “a requirement that background checks be conducted on prospective firearms transferees if any part of the transaction occurs at a gun show.”  


The language fails to inform voters that, as referenced in the preceding discussion, background checks are currently required at gun shows if a person engaged “in the business of . . . dealing in firearms” is the one effecting the sale or transfer of a firearm.  See 18 U.S.C. § 922 (a)(1)(A), §24-33.5-424.  Thus, the language fails to accurately state that the proposal is in fact a requirement that background checks be conducted on private transfers of firearms that happen to occur at “gun shows,” where the seller is an ordinary person who is not in the business of selling firearms, a requirement that is explicitly prohibited by federal statute (see section V.D.2., infra).

E.
The Summary of the Proposed Initiative is Inaccurate, Incomplete and Contradictory.


The final set of issues Wagoner raises in opening brief concern the summary of the proposed initiative.  In particular, Wagoner asserts that the Title Board erred in its preparation of the summary with respect to the costs associated with the proposed initiative.  Title Board failed to obtain from OSPB and DOLA fiscal impact information on specific and determinable costs, choosing instead to list them as indeterminable.  Finally, the Title Board neglected to remove from the summary contradictory information relating to local government costs.  The Title Board’s actions are contrary to this Court’s rulings on the fairness and adequacy of summary languages, and they mandate reversal.

1.
The Summary Must Inform the Electorate of the Initiative’s Fiscal Impact.


In addition to setting a title, ballot title, and submission clause for a proposed initiative, the Title Board must also prepare an impartial summary of the proposed initiative, that is “not likely to create prejudice either for or against the proposal.”
 In the Matter of Title, Ballot Title and Submission Clause, and Summary Adopted November 1, 1995, By The Title Board Pertaining To A Proposed Initiative On “Trespass-Streams With Flowing Water,” 910 P.2d 21, 26 (Colo. 1996); § 1-40-106(3)(a), 1 C.R.S. (1999).  Ordinarily, the summary must include a fiscal impact statement, to inform the electorate of the proposed initiative’s fiscal implications.  In re Petition on School Fin., 875 P.2d 207, 211 (Colo. 1994).  The Title Board is vested with discretion in determining how best to describe the fiscal impact, without creating prejudice for or against the proposal.


Explanation of a particular impact is unnecessary if the impact cannot be determined, due to uncertainties or variables “inherent in the particular issue.”  Trespass-Streams With Flowing Water, 910 P.2d at 26 (citation omitted).  If, however, the Title Board has sufficient information to address certain provisions, it must provide fiscal information on those provisions in isolation and should state which provisions have indeterminate fiscal impacts.  Id.  In particular, if there are two possible fiscal impact scenarios, those scenarios must be presented to the electorate.  In the Matter of the Title, Ballot Title and Submission Clause, and Summary Pertaining to a Proposed Initiative Statute Proposed by Apple and Meeker, 920 P.2d 798, 805 (1996).

2.
The Summary Does Not Adequately and Fairly Inform the Electorate of the True Fiscal Impact of the Proposed Initiative.

Pursuant to § 1-40-106(3)(a), the Title Board requested fiscal impact statements from OSPB and DOLA.  In its response dated Friday, March 31, 2000, OSPB responded to the request in a three-page letter.  App. Tab. 13.  The majority of OSPB’s detailed fiscal impact statement focused on the costs of the Colorado Bureau of Investigation’s implementation of the proposed initiative.  The OSPB response indicated that there might be an alternative approach to implementation, when it stated that the Department of Public Safety,

[B]elieves this measure [Proposed Initiative No. 255] could be best [sic] implemented with an investment in new technology that would increase “up-front” costs, but potentially reduce the out-year costs of the increased workload.  However, since the measure [Proposed Initiative No. 255] does not provide for a specific implementation plan, the fiscal impact was estimated assuming current practices for background checks would continue.

App. Tab. 13.  In a concluding paragraph on the total state fiscal impact, OSPB stated, “Also, there may be an increase in costs in the Department of Corrections and in the Judicial Department related to this initiative resulting from potential additional arrests made at gun shows.”  Id.  Finally, OSPB acknowledged that it made certain assumptions in its fiscal analysis.  Id.

In contrast to the relatively lengthy response from OSPB, DOLA’s response was terse and three paragraphs long.  In pertinent part, DOLA stated, “We do not foresee any fiscal impact to local governments in Colorado resulting from enactment of the measure.”  App. Tab 14.


In his Motion for Rehearing and at the April 19 hearing on the Motion for Rehearing, counsel for Wagoner raised the issue of the summary’s lack of information on the costs of enforcement, prosecution, and incarceration.  Wagoner brought to the board’s attention Senate Concurrent Resolution (“S.C.R.”) 00-009, the text of which is included in the Appendix. App. Tab 15.  S.C.R. 009 is substantially similar to proposed initiative No. 255.  Importantly, LLS’ conditioned fiscal impact statement, App. Tab 16, does not match with the fiscal impact statement OSPB prepared for the proposed initiative.  In response, the Title Board granted Wagoner’s motion with respect to the summary’s discussion on the proposed initiative’s fiscal impact, adding the following language:

There may be an additional cost for a web-based computer interface in the amount of approximately $578,060.

*   *   *

There may be an additional cost of $31,500 for continuation of the web-based computer interface.

In addition to these costs, it is likely that there would be state and local costs for law enforcement and incarceration, but the amount of such costs is indeterminate.

App. Tab 5, p. 77.

The Board added the above costs, based on the two documents verifying cost estimates.  With regard to the costs of the enforcement and prosecution of the criminal provisions of the proposed initiative, the record does not reflect whether or not these costs were sufficiently specific and certain for the Title Board to ascertain.  The Title Board should have obtained additional information from OSPB and DOLA on these costs, as it did in In re Title, Ballot Title and Submission Clause, and Summary for No. 26 Concerning School Impact Fees, 954 P.2d 586, 594 (Colo. 1998).  The Title Board erred when it failed to do so.

With regard to the costs of incarceration, these costs, were sufficiently specific and certain for the Title Board to ascertain. The proposed initiative would create certain class 1 misdemeanors, for which violators typically would serve their time in county jails. The conditional fiscal impact of S.C.R. 009, made part of the record of Proposed Initiative No. 255, indicates that the average cost to house an offender in a county jail is $54.  The Title Board erred in not including within the summary, this readily ascertainable and discrete cost.

Wagoner respectfully requests that the Court remand the proposed initiative to the Title Board for the purpose of obtaining additional information from OSPB and DOLA on the costs of enforcement and prosecution.  No. 26, supra.  Additionally, Wagoner respectfully requests that the Court remand the proposed initiative to the Title Board to include within the summary the discrete and identifiable cost of jail incarceration, identified in S.C.R. 009.  See App. Tab. (providing suggested language).

An additional error of the Title Board occurred with respect to its handling of the two fiscal impact statements on substantially similar pieces of proposed legislation.  At the April 19, 2000 hearing, counsel for Wagoner informed the board of S.C.R. 009, App. Tab.15, which appeared to be substantially similar in language and application to proposed initiative No. 255.  App. Tab. 3.  Counsel noted that there were discrepancies between the fiscal impact statements prepared for the two pieces of proposed legislation.  Testimony adduced at the hearing indicated the primary reason for the monetary discrepancies related only to the methods of implementation.  App. Tab 9, p. 62.  In response, the Title Board included the web-based interface costs listed above.

Taking these costs into account, there is nevertheless a wide variation in costs between the two fiscal impact statements.  Under proposed initiative No. 255, the total State fiscal impacts for Fiscal Years (“FY”) 2000-01 and 2001-2002, respectively, are $297,416 to $411,227 and $357,383 to $494,211.  These costs do not include the web-based interface. Under S.C.R. 009, the total State fiscal impacts for FY 2000-01 and 2001-2002, respectively, are $816,237 and $181,069.  These costs do include the web-based interface.  Subtracting from the figures for S.C.R. 009, the web-based interface costs, the fiscal impact under SCR 009 is $238,177 and $149,569 for FY 2000-01 and 2201-2002, respectively.

When presented with additional and relevant fiscal impact information, the Title Board should have done one of two things.  First, it could have remanded the proposed initiative to OSPB for further analysis, in light of the fiscal impact information of S.C.R. 009.  Second, the Title Board could have presented both sets of fiscal impact information.  Instead, it chose to cobble together fiscal impact information from both statements, without an analysis of the differences between the two statements.  The board, accordingly, failed to exercise its discretion and acted arbitrarily and capriciously.

Finally, the Title Board erred by placing contradictory language on the fiscal impact of the proposed initiative in the summary.  The summary, prior to the board’s revisions of April 19, included the following sentence:  “[DOLA] has determined that there would be no fiscal impact on local governments in Colorado resulting from implementation of the measure.”  App. Tab 17.  In response to Wagoner’s Motion for Rehearing, the Title Board added language acknowledging that there would be “state and local costs for law enforcement and incarceration,” the amount of which the board felt would be indeterminate.  As the summary presently reads, there is a conflict between DOLA’s statement of no fiscal impact on local governments and the Title Board’s statement that there would be a fiscal impact, albeit indeterminate.

Wagoner asserts that the Title Board, upon realizing that there would indeed be a fiscal impact on local governments, should have attempted to obtain any reasonably available information from DOLA before setting the title. Wagoner respectfully requests that the Court remand the proposed initiative to the Title Board to obtain such information.  Wagoner respectfully requests that the Court remand the proposed initiative to remove from the summary the original language stating that there would be no fiscal impact on local governments in Colorado resulting from implementation of the measure, as set forth in Wagoner’s suggested changes.  App. Tab. 12.

VI.  CONCLUSION

WHEREFORE, petitioner Barry Wagoner respectfully requests that this Court find that the Title Board lacked authority to set the ballot language for Proposed Initiative No. 255 and remand the proposed initiative to the Title Board to re-set the ballot language.  Additionally, Wagoner respectfully requests that this Court find that the Title Board was divested of jurisdiction to make the corrections to the summary, as set forth in their May 11 filing and remand the proposed initiative to the Title Board for the purpose of correcting the summary.  In the alternative, Wagoner respectfully requests that the Court find the language of the title, ballot title, and submission clause is ambiguous and does not fairly and accurately describe the proposed initiative, and remand the proposed initiative to correct the language.  Finally, Wagoner respectfully requests that the Court find the summary is incomplete and inaccurate and contradictory and remand the proposed initiative to correct the language of the summary.
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� On Monday, April 10, 2000, William Bernard Herpin filed pro se a motion for rehearing.  On Wednesday, April 12, Ari Armstrong and Debra Collins filed their motion for rehearing, by and through counsel.





�  On Monday, April 24, Herpin filed pro se with this Court his Petition For Review Of Action Of The Title Board, Case No. 00SA147.  On or about April 26, Armstrong and Collins filed with this Court, by and through counsel, their Petition for Review, Case No. 00SA152.





� Wagoner has chosen not to argue a violation of the single-subject provision of the Colorado Constitution, but incorporates by reference the arguments made by Herpin and Armstrong and Collins in 00SA147 and 00SA152, respectively.


�  Wagoner requested that the Title Board make the tapes of the April 1 and 15, 1998 hearings in proposed initiative No. 77 part of the record for proposed initiative No. 255, and the Title Board agreed.  App. Tab 6 pp. 34-35.  Unfortunately, after a number of written requests to the Secretary of State, counsel for the Title Board, and the State Archivist, Wagoner discovered that the State had misplaced the tapes.  See App. Tab. 8 (providing correspondence from Wagoner’s counsel requesting tapes and transcripts for proposed initiative No. 77).  Wagoner finally obtained the transcript of the April 1, 1998 Title Board hearing on proposed initiative No. 77, by requesting the case file for In the Matter of the Title, Ballot Title and Submission Clause, and Summary for 1997-98 No. 77 Concerning Political Contributions, 960 P.2d 129 (Colo. 1998).  A copy of the transcript was attached to the respondents’ brief.  App. Tab 7.


� This Court has held that the State Administrative Procedure Act is inapplicable to the actions of the Title Board. In re Proposed Initiative for an Amendment to Article XVI, Section 5, Colorado Constitution, Entitled W.A.T.E.R., 831 P.2d 1301, 1305-05 (Colo. 1992).  Nevertheless, general principles of administrative law and procedure do apply to the Title Board, and militate against approval of the Board’s actions in proceeding with setting the title, ballot title and submission clause, and summary in the instant case.


�   At its May 3, 2000 hearing, the Title Board recognized that it was divested of jurisdiction to hear another objector’s motion for rehearing in part, because of the filings of petitions for review on proposed initiative 1999-2000 No. 255, App Tab 10, pp. 4, 15-16.


� The press accounts seem to support this understanding of the proposed initiative, though they are unclear.  App. Tab 11.





� 18 U.S.C. § 922(t).


� The proponents expressly recognize the State statute covering commercial, “retail” sales of firearms with a citation in the proposed initiative to §12-26-102 and -103, 4 C.R.S. (1999) (relating to retail recordkeeping) and §24-33.5-424, C.R.S. (2000) relating to the National Instant Background Check System, mandated under the Brady Handgun Violence Prevention Act, Pub. L. 103-159) (see Proposed Initiative No. 255, §12-26.1-101(1)(a) & (b) and 12-26.1-102(1)).  The proponents impliedly recognize the related federal provisions concerning retail sales by referencing the various federal firearms licensees under 18 U.S.C. §922.  See Proposed Initiative No. 255 §12-26.1-106(6).





� App. Tab 18.


� The General Assembly passed legislation repealing the requirement for a Summary on April 27, 2000.  S.B. 00-172.  App. Tab 19.  The Governor has not yet signed the bill.  Even were it enacted, it would not apply to proposed initiative No. 255, under Section 9 of the bill. The law favors prospective application. § 2-4-202, 1 C.R.S. (1999).  









