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I. INTRODUCTION


Petitioner, Barry Wagoner, by and through counsel, respectfully submits his Answer Brief pursuant to this Court’s Order of May 9, 2000.  For grounds Wagoner states as follows:

II. ARGUMENT

A. Section 1-40-106 (3)(a) is Mandatory and the Title Board Erred in Setting the Title on April 5, 2000.


In response to Wagoner’s first jurisdictional argument in his Opening Brief, both the Title Board and Respondents, John F. Head and Arnold Grossman, have argued in their opening briefs that the Office of State Planning and Budgeting (“OSPB”) and the Title Board “substantially complied” with the language of § 1-40-106 (3)(a), 1 C.R.S. (1999), when OSPB transmitted and the board received the agency’s fiscal impact statement after the statutorily mandated deadline of 12 Noon on March 31, 2000.  The Title Board and Respondents cite to Loonan v. Woodley, 882 P.2d 1380, 1385 (Colo. 1994) (citing to Brownlow v. Wunsch, 83 P.2d 775, 781 (Colo. 1938)), for the general proposition that the rule of “substantial compliance” is the appropriate standard for gauging adherence to statutes regulating the right of initiative and referendum.


The Title Board further asserts that statutory time limits are generally characterized as directory and only mandatory if the statutory provision has “language of limitation such as ‘or not at all’ or ‘in no event later than.’”  Title Board Op. Br.
 at pp. 4-5. The Respondents further assert that “language such as [that found in § 1-40-106 (3)(a)] is not always mandatory in nature.” As well, the Respondents state that “the Board was not bound by its previous decisions, if there were any, regarding jurisdiction due to the timing of the delivery of fiscal impact letters.”  Respondents’ Op. Br. At p. 11.  In support of this proposition, the Respondents cite to In The Matter Of Title, Ballot Title And Submission Clause, In Summary To A Proposed Initiative For An Amendment Entitled “W.A.T.E.R.”, 831 P.2d 1301 (Colo. 1992).  Both the Title Board and the Respondents are in error.


Loonan stands for the unremarkable and general proposition that “substantial compliance” applies to the statutes on initiatives and referenda.  This general proposition, however, must give way when the General Assembly has seen fit to provide express language speaking to a specific issue, such as found in § 1-40-106(3)(a), which states in pertinent part:

“When the title board requests fiscal impact information from the office of state planning and budgeting or the department of local affairs, fiscal impact information shall be filed with the secretary of state by 12 noon on the Friday before the meeting of the title board at which the draft is to be considered.”

(Emphasis added.)  At issue, then, is whether the phrase “shall be filed with the secretary of state by 12 noon” is mandatory or directory.  


“There is ‘no universal rule by which directory provisions may, under all conditions, by distinguished from those that are mandatory.  The intention of the legislature, however, should be controlling.”  DiMarco v. Department of Revenue Motor Division, 857 P.2d 1349, 1351 (Colo. App. 1993) (citing Danielson v. Castle Meadows, Inc., 791 P.2d 1106, 1113 (Colo. 1990)).  A determination of whether the General Assembly intended language to be mandatory or directory requires the consideration of a number of factors, DiMarco, 857 P.2d at 1351-51, though the most important are the language of the statute and the statute’s legislative history.  A review of these two factors supports Wagoner’s position that the General Assembly intended the language of subsection (3)(a) to be mandatory.


The first factor for this Court to consider is the language of the statute and, in particular, the General Assembly’s use of the word “shall.”  Generally, use of the word “shall” in a statute or administrative regulation is presumed to connote a mandatory meaning.  Gerrity Oil & Gas v. Magness, 923 P.2d 261, 265 (Colo. App. 1995).  In the instant case, § 1-40-106(3)(a) uses the word “shall,” suggesting that the legislature intended the language to be mandatory.


Further supporting Wagoner’s position that the language of the statute is mandatory, is the legislative history of subsections (1) and (3)(a) of § 1-40-106, 1 C.R.S. (1999), and their predecessor statute, § 1-40-101(2), 1B C.R.S. (Rep. Vol. 1980).  In 1980, § 1-40-101(2), C.R.S., lacked filing deadline language either for filings of proposed initiatives with the Title Board or for receipt of fiscal impact statements from Legislative Counsel, the Division of Budgeting,
 or the Department of Local Affairs (“DOLA”).  One can assume that any deadlines would be implied and, doubtless, based either on reasonableness or on the “substantial compliance” standard.  


The General Assembly first required a filing deadline, for the filing of draft proposed initiatives, in 1989, when it amended § 1-40-101(2), 1B C.R.S. (Rep. Vol. 1980).  The amendment provided that a draft initiative “shall be submitted no later than 3 p.m. on the Friday prior to the first and third Wednesdays of each month.”
  1989 Colo. Sess. L., Ch. 42, § 1, 319, 320.  


In 1991, the General Assembly made further changes to the predecessor statute when it moved back the deadline for filing draft proposed initiatives to the Wednesday prior to the first and third Wednesdays of each month.  1991 Colo. Sess. L. Ch. 105, § 81, 606, 638-639.  Importantly in 1991, the General Assembly for the first time added language requiring a deadline for OSPB and DOLA to file fiscal impact statements with the Title Board, stating: “when the Board requests fiscal impact information from [OSPB] or [DOLA], such fiscal impact information shall be filed with the secretary of state by 5:00 p.m. on the Monday preceding the Wednesday meeting.”  Id.


In 1993, the General Assembly amended the entire Article 40 on initiatives and referenda.  Former § 1-40-101(2) was moved to subsections (1) and (3)(a) of § 1-40-106.  With respect to the deadline for filing draft proposed initiatives with the Secretary of State, the General Assembly further pushed back the deadline for filings from the Wednesday prior to the board’s meeting, to the twelfth day before the meeting at which the draft would be considered by the Title Board.  1993 Colo. Sess. L. Ch. 183, § 1, 676, 679.  Importantly, for the case at bar, the General Assembly changed the deadline for the submittal of fiscal impact information from 5:00 p.m. on the Monday preceding the Wednesday meeting, to Noon on the Friday before the meeting of the Title Board at which the draft would be considered.  Id. at 680.


Were the Title Board’s and Respondents’ interpretation of the filing deadline contained in § 1-40-106(3)(a) correct, there would have been no need for the General Assembly to have added a deadline, let alone amended that deadline to some earlier point as it did in 1993.  Further, such an interpretation would render the deadline language of (3)(a) superfluous, something that the General Assembly could not have intended.


Moreover, it is uncontested that the language of § 1-40-106(1), addressing the deadline for filing draft proposed initiatives, is mandatory.  To give directory meaning to the language of subsection (3)(a) would be treating it inconsistently with the substantially similar language found in subsection (1), contrary to the generally accepted rules of statutory construction on reading statutes in pari materia. Left Hand Ditch Co. v. Hill, 933 P.2d 1, 3 (Colo. 1997).  See also Gerrity Oil, 923 P.2d at 265 (stating “it is inconsistent with the mandatory phrasing of the rules to apply some clauses of the rules, while not applying others”).  Accordingly, under the express mandatory language § 1-40-106(3)(a), the Title Board was unable to set the title on Wednesday, April 5, 2000.


Wagoner notes that this mandatory reading would not impair significantly any public or private rights.  Indeed, OSPB’s failure to timely file its fiscal impact statement with the Secretary of State would not have precluded the proponents from having set the ballot language for the proposed initiative, under this mandatory reading.  The only effect on the proposed initiative would have been a two-week delay in the process with the Title Board, doubtless, setting the ballot language on the proposed initiative on Wednesday, April 19, 2000.  Accordingly, Wagoner respectfully requests that this Court remand the proposed initiative to the Title Board to reset the ballot language as required by the statute.

B. The Title Board May Not Disregard Its Own Precedent With Impunity.


The Respondents make the bold assertion that the Title Board is not bound by its previous decisions.  In support of this position the Respondents cite to W.A.T.E.R., supra. W.A.T.E.R. stands for nothing more than the unremarkable proposition that Article 40 of the Colorado Revised Statutes provides a detailed and comprehensive statutory scheme for initiatives and referenda.  831 P.2d at 1306.  See also § 24-4-107, 7 C.R.S. (1999)(stating where there is a conflict between this article and a specific statutory provision relating to a specific agency, such specific statutory provision shall control as to such agency”).


Certainly it was not this Court’s intent for the holding of W.A.T.E.R. to be read so expansively as to suggest that non-typical administrative agencies with their own comprehensive statutory schemes are not bound by the general principles of administrative law and that they may disregard their previous decisions at will.  Such an expansive reading of the holding of W.A.T.E.R. runs counter to the fundamental principle of due process, whether established generally within the field of administrative law, or specifically under the Administrative Procedure Act and the Colorado and United States Constitutions.  Wagoner urges this Court to reject such an expansive reading of its prior decision in W.A.T.E.R., and further to apply the general principles of administrative law to the Title Board’s actions of April 5, 2000 when it acted contrary to its previous interpretation of § 1-40-106(3)(a), C.R.S.

C. The Board Erred When It Failed to Include Within the Ballot Language the True Intent of the Proposed Initiative to Regulate Non-Commercial Sales. 


The final issue Wagoner addresses in his Answer Brief concerns the failure of the Title Board to indicate in the ballot language the true intent of the proposed initiative, to regulate non-commercial sales.  In rather summary form, the Respondents have asserted that the Board “need not refer to private non-commercial firearm transfers.”  Respondents’ Op. Br. at 20.  Although this Court has acknowledged that it is not the purpose of the Title Board to craft “perfect” ballot language, it is the Board’s responsibility to craft language that correctly and fairly expresses the true intent and meaning of the proposed initiative.  § 1-40-106(3)(a), 1 C.R.S. (1999).  


It is undisputed that the goal of the Respondents/proponents and their issue committee, SAFE Colorado, is to regulate private sales at gun shows.  For example, a March 9, 2000 Denver Post article on SAFE Colorado and the proposed initiative states:

[I]nstant criminal backgrounds checks are already required on many purchases of gun stores but they are not required when vendors are considered to be selling from their own collections in a “private sale.”  Gun control forces says that loophole makes gun shows a prime place for criminals to get guns.  

App. Tab 11; http://www.denverpost.com/news/shot0309.htm.  As well, the Rocky Mountain News, in an article dated April 13, 2000, also discusses SAFE Colorado and the proposed initiative, stating the following:  

Under existing law, only federally licensed gun dealers are required to conduct background checks at gun shows.  Anyone else is free to sell guns without the checks because the sales are considered private transactions.

App. Tab 11; http://www.insidedenver.com/shooting/0413ball3.shtml.  Finally, the website of SAFE Colorado, states with respect to the gun show loophole, “unlicensed dealers and so-called ‘private collectors’ are currently allowed to sell firearms at gun shows and other public markets without conducting any criminal backgrounds on purchasers.”  App. Tab. 12; http://www.SAFEColorado.org/pages/gunloop.html.


In sum, Wagoner has established – and neither the Title Board nor the Respondents have rebutted – that the true intent of the proposed initiative is to regulate non-commercial, “private” sales.  Thus, the Title Board erred when it failed to reflect the true intent of the proposed initiative in the ballot language.  Wagoner respectfully requests that this Court remand the proposed initiative to the Title Board.

III. CONCLUSION


WHEREFORE Petitioner Barry Wagoner respectfully requests that this Court find that the Title Board lacked authority to set the ballot language for proposed initiative No. 255 on April 5, 2000 and remand the proposed initiative to the Title Board to reset the ballot language.  Additionally, Wagoner respectfully requests this Court find that the Board erred when it failed to fairly and accurately describe the true intent of the proposed initiative and remand the proposed initiative to the Title Board to reset the ballot language.  Finally, Wagoner respectfully reiterates his other prayers for relief as set forth in his Opening Brief of May 19, 2000.   
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1 Opening Brief.


� The predecessor agency to OSPB.


� This language, of course, is the predecessor language to that found in § 1-40-106(1), 1 C.R.S. (1999), on draft proposed initiatives.


� “The Respondents have asserted that Wagoner “had not produced any evidence that the Board had every [sic] acted in the manner alleged.” Respondents’ Op. Br. at 12.  Further Respondents allege that the record “is silent on this matter.”  Id.  The Respondents misstate the facts and the record in this case.  Wagoner calls to this Court’s attention Footnote 4 on page 12 of his Opening Brief, the referenced tabs in that footnote, and the corresponding citations to the transcripts.





2
2

